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ASIAN PACIFIC AMERICAN 1
LEGAL CENTER S

April 30, 2013

Via: info@hbex.ca.qov

Mr. Peter Lee

Executive Director

California Health Benefit Exchange
560 J St., Suite 290

Sacramento, CA 95814

Dear Mr. Lee and Covered California Staff:

The Asian Pacific American Legal Center (APALC) is writing in response to your
request to provide feedback to Covered California’s (CC’s) proposed comments to the
Center for Medicare and Medicaid Services” (CMS’ ) Proposed Rules on Navigators and
Non-Navigator Assistance Personnel. APALC, a member of the Asian American Center
for Advancing Justice, is dedicated to providing the growing AANHPI communities with
multilingual and culturally sensitive legal services, education, leadership development,
and public policy and advocacy support. As the coordinator of HIN, APALC’s Health
Access Project seeks to address the health care needs of the AANHPI communities, to
ensure culturally and linguistically competent health care services to AANHPI patients,
and to increase access to affordable, quality health care for AANHPIs through outreach,
education, and advocacy.

The three areas that we would like to provide input on are the following:

1) Training standards for Navigators and non-Navigator Assistance Personnel
carrying out consumer assistance function under 155.205(d) and (e) and 155.210.
1. Certification and recertification standards.

We work with the Asian Americans and NHPI small business community, which has expressed a
strong interest in ensuring policies that promote maximum enrollment in and utilization of
SHOP Exchanges by small business owners and their employees. It is well known that many
small businesses do not currently provide health insurance for their employees.* While it is
unclear how many Asian American and NHPI small business owners are uninsured, owning a
small business is a likely indicator of also being uninsured.? There are about 350,000 Asian-

1 U.S. Gov’T ACCOUNTABILITY OFFICE, SMALL EMPLOYER HEALTH TAX CREDIT: FACTORS CONTRIBUTING TO LOwW
USE AND COMPLEXITY 1 (2012), http://www.gao.gov/assets/600/590832.pdf.

% ASIAN & PACIFIC ISLANDER AMERICAN HEALTH FORUM (APIAHF), OPPORTUNITIES AND CHALLENGES IN THE
AFFORDABLE CARE ACT FOR ASIAN AMERICAN, NATIVE HAWAIIAN, AND PACIFIC ISLANDER SMALL BUSINESSES 6
(2012), http://lwww.apiahf.org/sites/default/files/PA-brief07-12.pdf. APTAHF report. For example, “[a]ccording to a
2009 survey conducted of Korean owned small businesses in Koreatown, Los Angeles, 52% of respondents were
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owned businesses that may be qualified to insure their employees through SHOP Exchanges.?
Overall, Asian Americans own 5.7% of businesses in the United States and employ 2.8 million
people.* SHOP Exchanges are expected to make a significant impact among Asian American and
NHPI small business owners who will soon have access to affordable health insurance.

Asian American and NHPI small business owners are a part of the fastest growing racial group®
in the United States with dozens of different cultures and languages. Approximately 71% of
Asian Americans speak a language other than English at home.® Approximately 32% of Asian
Americans are limited-English proficient (LEP) and experience some difficulty communicating
in English.” Approximately 21% of Asian American households are linguistically isolated,
meaning that all members 14 years old and older speak English less than “very well”® and would
be considered LEP.? Decisions to reduce enrollment or make program provisions more complex
have real consequences for LEP individuals by deterring them from participating altogether.

CC makes the following recommendation:

b)(1)(v) Covered California does not agree with the proposed requirement that
non-Navigator assistance personnel be required to serve the SHOP market.
Consistent with current market practice, Covered California intends to use
certified agents to facilitate enrollment in the SHOP. While we intend to train
non-Navigator assistance personnel in basic elements of the SHOP, providing the
training necessary for them to complete a group enrollment would be both costly
and duplicative of services provided today by agents. We request that this
requirement be removed from the final regulation.

We disagree with CC’s claim that the SHOP market should rely on certified agents to
facilitate enroliment in the SHOP. We have repeatedly noted that in the Asian American,
Native Hawaiian and Pacific Islander communities there are many LEP small businesses
who are not served by certified agents and do not rely on them for obtaining health

uninsured and 30% replied that their dependents were also uninsured. Only 10% reported that all of their dependents
had health care coverage.” Id.

® U.S. CENsUS BUREAU, 2007 Survey of Business Owners (adding numbers of self-identified Asian-owned
businesses with one to 99 employees).

* APIAHF, AsIAN AMERICAN AND NHPI SMALL BUSINESSES, at 5.

® “Between 2000 and 2010, the Asian American population grew faster than another other racial group, at a rate of
46%.” KARTHICK RAMAKRISHNAN, UNIVERSITY OF CALIFORNIA RIVERSIDE & TAEKU LEE, UNIVERSITY OF
CALIFORNIA BERKELEY, PUBLIC OPINION OF A GROWING ELECTORATE: ASIAN AMERICANS AND PACIFIC ISLANDERS
IN 2012, NATIONAL ASIAN AMERICAN SURVEY 3 (2012), http://naasurvey.com/resources/Home/NAAS12-sep25-
election.pdf.

® AsIAN PACIFIC AMERICAN LEGAL CTR. (APALC) & AsIAN AMERICAN JUSTICE CTR. (AAJC), MEMBERS OF

ASIAN AMERICAN CTR. FOR ADVANCING JUSTICE, A COMMUNITY OF CONTRASTS ASIAN AMERICANS IN THE

UNITED STATES: 2011, at 25 (2011), available at http://www.advancingjustice.org/pdf/Community_of Contrast.pdf.
"1d. at 27.

®1d. at 29.

® Guidance to Federal Financial Assistance Recipients Regarding Title VI Prohibition Against National Origin
Discrimination Affecting Limited English Proficient Persons, 68 Fed. Reg. 47311, 47313 (Aug. 8, 2003), available
at http://www.hhs.gov/ocr/civilrights/resources/laws/revisedlep.html (“Individuals who do not speak English as their
primary language and who have a limited ability to read, write, speak, or understand English may be limited English
proficient, or ‘LEP,” and may be eligible to receive language assistance with respect to a particular type of service,
benefit, or encounter.”).
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insurance for their employees. They often are not able to provide insurance information
in a culturally and linguistically competent manner and that the small business
community will be a new market which probably does not have an existing relationship
with certified agents. Rather, small businesses turn to more trusted community-based
organizations for assistance. Therefore, we believe with the federally proposed rule that
would require that Navigators and non-Navigator personnel; “[b]e prepared to serve both
the SHOP and the individual Exchange.”

2) Training standards for Navigators and non-Navigator Assistance Personnel
carrying out consumer assistance function under 155.205(d) and (e) and 155.210.
2. Training Module Content

Although CC does not comment on the content of the training, we would recommend that
it include training on other insurance programs, including Medicaid, Children’s Health
Insurance Program and other publicly funded and safety net programs, similar to its
recognition of such programs in its proposed Assister training.

3. (c) Providing Culturally and Linguistically Appropriate Services (CLAS
Standards)

CC has made the following recommendation:

(155.210)(c)(d)- Covered California seeks clarification on the requirements to
provide services that meet CLAS standards in section (c) as well as the
requirements to provide services that are accessible to persons with disabilities in
section (d). Per the preamble, “Each Navigator and non-Navigator assistance
personnel should have the ability to help any individual who presents him or
herself for assistance. However, there may be some instances where a Navigator,
or non-Navigator assistance personnel, does not have the immediate capacity to
help an individual. In such cases, the Navigator or non-Navigator assistance
personnel should be capable of providing assistance in a timely manner but should
also refer consumers seeking assistance to other Exchange resources, such as the
toll-free Exchange Call Center, or to another Navigator or non- Navigator
assistance personnel in the same Exchange who might have better capacity to
serve that individual more effectively”. Accordingly, Covered California
recommends that the final rule reflects the direction taken in the preamble in that
assistance personnel may refer consumers to other resources in instances where
that assister is not able to provide full enrollment services for a particular person
with special language or disability needs. It would be inefficient, costly, and not
lead to a first-class consumer experience if each individual Navigator or non-
Navigator assistance personnel were (for example) required to provide interpreter
services. We seek confirmation that this approach would be compliant with the
regulation.

As noted in the preamble, we believe there is the flexibility for Navigators and non-
Navigators to refer applicants to other Navigators and non-Navigator entities who could
provide more appropriate assistance, whether in-language or for the disability

1145 Wilshire Blvd. 2™ Floor, Los Angeles, CA 90017
www.apalc.org




community, including other community-based entities or the Service Center for further
enrollment assistance. We think that all Navigators and non-Navigators must comply
with all federal and state non-discrimination requirements, including the ability to
provide culturally and linguistically accessible information and assistance. We would not
want certain large entities to simply refer applicants who are limited-English or disabled
to other entities or the Service Center. Therefore, we do not believe that further
clarification is necessary.

We hope that you find our comments helpful and if you have any questions, please do not
hesitate to contact me at dwong@apalc.org or (213) 241-0271. Thank you for the
opportunity to provide our comments.

Sincerely,

o

Doreena Wong, Esq.
Project Director, Health Access Project
Asian Pacific American Legal Center

1145 Wilshire Blvd. 2™ Floor, Los Angeles, CA 90017
www.apalc.org



mailto:dwong@apalc.org

{
'///A CALIFORNIA
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Y/l HOSPITAL
ASSOCIATION
Providing Leadership in
Health Policy and Advocacy

May 14, 2013

Peter V. Lee
Covered California
Executive Director
info@covered.ca.gov

Subject: Assisters Program Draft Proposed State Regulations
Dear Mr. Lee:

The California Hospital Association, which represents more than 400 hospitals in California, is
pleased to provide comments on the Assisters Program draft proposed state regulations. We
appreciate the opportunity Covered California has provided to hospitals and other stakeholders to
engage in this process.

We are very supportive of Covered California’s “no wrong door” approach to enrollment
assistance in which, through a variety of settings, Californians will be assisted to enroll in any
insurance affordability program for which they are eligible. In consideration of the many
“doors” by which Californians will enter, we encourage Covered California to consider how
elderly and low-income individuals located in rural, medically underserved areas will enter —
through the doors of hospital-based clinics. Due to the unique characteristics of hospital-based
clinics and the populations they serve, we ask that Covered California include these clinics as
Assister Enrollment Entities eligible for compensation.

As we shared with Covered California in our June 14, 2012 letter and June 26, 2012 e-mail
correspondence, many hospital-based clinics are located miles from the nearest inpatient facility
and are oftentimes not supported by hospital-based eligibility and enrollment activities (more
typically an emergency room and inpatient activity). Many of these clinics self-identify as being
very financially unstable, citing costs and limited resources as their biggest challenge. Hospital-
based clinics in rural areas have access to target populations that may otherwise escape Covered
California’s most robust outreach and enrollment activities and should be seen as vital partners in
enrolling medically underserved populations into Covered California and the expanded Medi-Cal
program.

In recognition of the vital role hospital-based clinics will play in achieving Covered California’s
ambitious enrollment goals, and of the elderly and low-income individuals in rural areas that
would benefit by additional outreach and enrollment activities, we urge Covered California to
include hospital-based clinics as Assister Enrollment Entities eligible for compensation. While
there are various forms of clinic licensing, designations, ownership and association membership,
patients — particularly those in rural areas — are likely unaware of these differences and only

1215 K Street, Suite 800, Sacramento, CA 95814 . Telephone: 916.443.7401 - Facsimile: 916.552.7596 - www.calhospital.org

Corporate Members: Hospital Council of Northern and Central California, Hospital Association of Southern California, and Hospital Association of San Diego and Imperial Counties
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focus on where care is available for them. Therefore, we encourage Covered California to treat
all clinics equal in terms of their eligibility for compensation under the Assisters Program.

Thank you for your time and consideration. We look forward to our continued partnership to
improve the health of all Californians by assuring their access to affordable, high-quality care.

Sincerely,

(Ao

Amber Kemp
Vice President, Health Care Coverage

cc: David Panush
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May 6, 2013

Mr. Peter Lee, Director

Ms. Katie Ravel, Director, Program Policy

Ms. Thien Lam, Deputy Director, Eligibility and Enrollment
Covered California

Dear Mr. Lee, Ms. Ravel and Ms. Lam,

We write today to support the proposal, as presented in the Board Recommendation Brief entitled,
“Agent and Enrollment Entity Relationships,” which prohibits enroliment entities from receiving financial
compensation from agents for referrals or enrollment services and prohibits agents from compensating
grantees.

We strongly urge the Board to adopt the staff proposal. We would further support the staff’s
identification that would require Covered California to add the prohibitions explicitly into grantee, agent
and QHP contracts (including a requirement in the Model Contract that QHPs incorporate these
prohibitions into their contracts or QHP appointments with agents), and training materials and
certification curriculum. And we encourage Covered California to build into its budget and staffing the
resources to enable adequate monitoring and enforcement of the policy position.

Sincerely,

%W. ol ng@&
Julie Silas Cary Sanders
Consumers Union CPEHN
Anthony Wright

Health Access
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Covered California
560 J Street, Suite 290
Sacramento, CA 95814

RE: Assister Regulations

To Whom It May Concern,

The California Primary Care Association (CPCA) respectfully submits comments on Covered California’s
Proposed Assisters Regulations. CPCA represents over 900 not-for-profit community clinics and health
centers (CCHCs) in California that provide comprehensive quality health care services to low-income,
uninsured, and underserved Californians. CCHCs are one of the few providers who open their doors to
anyone regardless of their ability to pay. By design, CCHCs are located in medically underserved, low-
income rural and urban communities and serve as the primary point of care for California’s uninsured
and Medi-Cal populations.

Background
On June 19, 2012, The Covered California Board of Directors adopted the Statewide Assisters Program

Design Options and Recommendations to guide Covered California staff in the creation of an in-person
assisters program that will aid in education, enrollment and ongoing use of public and qualified private
health plans that will be offered through California’s new Individual Health Benefits Marketplace. This
document was carefully crafted and revised to reflect the careful judgment of the Covered California
Board and was subject to an extensive vetting process to ensure that the policies adopted represent the
best path forward for Covered California.

CPCA understands that the Assisters Regulations promulgated by Covered California are required to
reflect the policies adopted by the Board as written in the Statewide Assisters Program Design Options
and Recommendations. While Covered California staff may retain some latitude in implementation, it is
not appropriate for the Assisters Regulations to directly contradict the clearly defined policy goals
included within the Board-approved document. Our comments below are meant to aid Covered
California staff in revising the proposed Assisters Regulations to reflect the clear intent of the Covered
California board.

Comments

§ 6574. In-Person Assistance Program

CPCA respectfully points out a significant error included within §6574 of the draft Assister Regulations.
This section contains a list of the types of organizations which are ineligible for compensation by the
Exchange for functions performed as Assister Enrollment Entities. Subsection (a)(5) includes “providers,
including, but no limited to, Hospitals, Clinics, and County Health Departments that provide health care
services” as entities ineligible for compensation.

By including “clinics” in the list of entities ineligible for compensation, and not creating an exception for
“community clinics,” §6574 directly contradicts the clear intent of the Covered California Board of
Directors as stated within the Statewide Assisters Program Design Options and Recommendations. In



fact, the Board-approved document specifically lists “community clinics” as entities eligible to serve as
enrollment assisters and be compensated by the Exchange.

CPCA recognizes that there is a distinct difference between “community clinics” and “clinics” as listed in
§6574. However, the regulation as currently written does not reflect this differentiation nor allow for
the participation and compensation of “community clinics” per the clear intent of the Covered California
Board.

It is necessary to revise this proposed regulation to reflect the Board-adopted Statewide Assisters
Program Design Options and Recommendations. CPCA recommends that the regulation be revised to
include both a definition of “community clinic” within §6570, and a clarification that entities classified as
“community clinics” are specifically eligible for compensation for functions performed as Assister
Enrollment Entities.

§6570 should be revised to include:
Community Clinics: Community clinics or health centers licensed as either a “community clinic or

“free clinic”, by the state of California under Health and Safety Code section 1204(a) and (2), oris a
community clinic or free clinic exempt from licensure under Section 1206(c).

§6574(a) should be revised to include:

5) Providers, including, but not limited to, Hospitals, Clinics not designated as “community clinics”,
and County Health Departments that provide health care services. Community clinics are eligible for
compensation by the Exchange for functions performed as Assister Enrollment Entities.”

§ 6576. Navigator Program

Section 6576 includes a drafting error similar to that in included in §6574 by including “clinics” within
the list of the types of organizations which are ineligible to apply for the Navigator Program. Again, the
regulation must clearly differentiate “community clinics” as entities which are eligible to apply in order
to reflect the clear intent of the Covered California Board.

The Statewide Assisters Program Design Options and Recommendations clearly state that “The
Exchange is still defining which classification of organizations will be eligible to serve as Navigator
enrollment entities. However, at a minimum, non-profit organizations, community clinics, County
Social Service offices employing Eligibility Workers, and labor unions will be eligible to serve as
Navigator enrollment entities for purposes of Exchange enrollment.”

CPCA requests that §6576 of the proposed Assisters Regulations be revised to reflect the clear
intent of the Board. The revision should include:

§ 6576. Navigator Program
(a) The following types of organizations are ineligible to apply for the Navigator Program:

5) Providers, including, but not limited to, Hospitals, Clinics not designated as “community clinics”,
and County Health Departments that provide health care services. Community clinics are eligible to
apply for the Navigator program.”



Additional Comments

CPCA is concerned about language included in both §6574(a)(4) and §6576(a)(4) that states that
“recipients of any direct or indirect consideration from any health insurance issuer or stop loss insurance
issuer in connection with the enrollment of any individuals or employees in a QHP” are prohibited from
compensation for in-person assistance and from participating in the Navigator program.

CPCA believes that Covered California means for this exclusion to apply only to entities that receive
funding in connection with the enrollment of individuals into health insurance. However, in order to
clarify and explicitly allow for the participation of community clinics and health centers we ask that
Covered California revise these sections to state that support for non-enrollment related functions,
including reimbursement for health care services, does not prevent the participation of otherwise
eligible entities in these programs.

CPCA recommends that §6574(a)(4) and §6576(a)(4) be revised to read:

4) Recipients of any direct or indirect consideration from any health insurance issuer or stop loss
insurance issuer in connection with the enrollment of any individuals or employees in a QHP or non-
QHP. This exclusion does not apply to organizations who receive consideration from health insurance
issuers or stop loss insurance issuers for functions other than enrollment, or are reimbursed by
insurance issuers for services rendered.

Thank you for the opportunity to comment on the draft Assister Regulations. Please do not hesitate to
contact Meaghan McCamman by telephone at (916) 440-8170 or by e-mail at mmccamman@cpca.org if
you have any questions about these Comments.
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May 14, 2013

Thien Lam, Deputy Director Eligibility and Enrollment
Katie Ravel, Director, Program Policy

Covered California Board

560 J St., Suite 290

Sacramento, CA 95814

Submitted electronically to info@hbex.ca.gov

RE: Comments on Covered California’s Assisters Program Update, Draft Regulations
and Board Recommendation Brief

Dear Ms. Lam, Ms. Ravel and Members of the Board:

On behalf of the California Pan-Ethnic Health Network, Consumers Union, Health Access
and Western Center on Law & Poverty we thank you for the opportunity to share our
feedback regarding Covered California’s Board Recommendation Brief, Program Update
and Draft Regulations and outline our comments and recommendations below:

Assisters Program Update Exchange Board Meeting Presentation 5/7/13
Assister Training (slides 13 and 14):

We understand that many of the training issues have yet to be decided. We reiterate here
our comments from February 2013, urging Covered California to develop the minimum
hours required for certification based on the time it will take to adequately and effectively
communicate the many important issues that Assisters will need to understand and be able
to communicate to consumers. Two to three days may not be enough to thoroughly impart
important information that Assisters will need to understand. For example, it is our
understanding that Maryland’s Exchange will require at least 120 hours of training for their
assister program. The proposal for California is only 24 hours per year; this may not be
enough to ensure Assisters understand the intricacies of the insurance world, as well as
employer coverage issues, tax implications, etc.

In addition, there are a number of topics that should be on the list for the Assister training
curriculum and we are very interested in participating with Covered California in suggesting
and/or reviewing training curriculum topics and materials.

e The rules and requirements associated with changes in circumstances;
e Tax reconciliation implications around eligibility for advance premium tax credits;



Reasonable compatibility standards;

Informal resolution process;

Due process and appeals rights, including a bifurcated appeals system;

Marketing and advertising rules and prohibitions, as well as the processes for raising
violations with the appropriate state agencies; and

¢ ACA non-discrimination provisions and demographic data collection in support of the
Exchange’s mission to eliminate health disparities.

Consumers Union is soon to release a brochure (that has been tested with consumers via
focus groups and cognitive interviews) that communicates to consumers and Assisters
information about ACA tax credits for health insurance premiums, including a worksheet for
Assisters. We would be happy to share the brochure with Covered California and to work
with your team to help develop the training curriculum on this issue. Our organizations have
significant expertise on many of these issues and would be interested in working with a
small team of Covered California to think through and/or review the training and curriculum
standards.

Assisters draft regulations
§ Section 6570. Definitions.

Definition of Consumer: change to “an individual or entity seeking information on eligibility
and/or enroliment and/or seeking application assistance with a health insurance or health
related product available through the Exchange or the state of California...” Consumers
might look to Assisters for a myriad of functions and broadening the definition would ensure
that consumers have a single place for which to get information or apply for coverage.
Exchange Board and staff have indicated their support for assistance across programs per
the true “no wrong door” entry perspective. Though the CalHEERs system might build into
other programs such as Medi-Cal, we believe it is important to call out other programs
available through the state.

Include reference to the federal definition of Culturally and Linguistically Appropriate as
currently proposed in 45 C.F.R. 8155.215, and required in §155.205 and §155.210 to ensure
Assisters are aware of the federal requirements and proposed standards for meeting those
requirements.

8 6574. In Person Assistance Program.

(2)(5) We understand that community clinics will be eligible to be paid Assisters. This
provision should be changed to reflect that some clinics will be able to participate in the in-
person assistance program: “Providers, including, but not limited to Hospitals, Clinics
(except community clinics), and County...”

(b)(2). We appreciate the Exchange providing IPA Program applicants an opportunity to
reply to and submit additional information in their application for IPA Programs should the
Exchange request it, though we would prefer to see a formal appeals process, such as
those outlined for Individual Assisters. We urge Covered California to establish a formal
appeals process for Enroliment Entities, not just individual Assisters.



We suggest being clear in (b)(4) that Assister Enrollment entities who pass the training will

be not only registered but officially certified by Covered California and suggest the following
addition: “... pass the training requirements established by the Exchange shall be certified

and registered as Assister Enrollment Entities by the Exchange.”

(c)(2)(vi) should be revised to reflect the Federal rules for Navigators, to include the
following language: “Ability to provide information that is culturally and linguistically
appropriate, including individuals with limited English proficiency, and ensure accessibility
and usability of Navigator tools and functions for individuals with disabilities in accordance
with the Americans with Disabilities Act and section 504 of the Rehabilitation Act.”

(c) We appreciate the criteria used to select Enroliment Entities and would suggest a few
additional criteria: (ix) Ability to conduct marketing and outreach that does not discriminate
based on income, disability status, language, etc. (x) Ability to maintain expertise in
eligibility, enrollment and program specifications; (xi) Ability to adhere to conflict of interest
standards established by the Exchange on an ongoing basis.

§ 6576. Navigator Program. (a)(6) Similar to 86572(a)(5) above, this provision should be
changed to reflect that some clinics will be able to participate in the in-person assistance
program: “Providers, including, but not limited to Hospitals, Clinics (except community
clinics), and County...”

(b)(4) Add language about certification as suggested in 86472(b)(4) above. *“... pass the
training requirements established by the Exchange shall be certified and registered as
Assister Enrollment Entities by the Exchange.”

(c)(6) Access to target markets should also include immigrants, persons with disabilities and
LGBTQ communities. “Access to target markets including, but not limited to, factors such
as geography, ethnicity, language, employment sector, income, age, disability, immigration
status, sexual orientation and gender identity.”

(c)(7) Should outline requirement to have the ability to provide Navigator services for all
programs, including Medi-Cal. “Alignment with Exchange’s mission and_cemplementary
pregrams-other insurance affordability programs, including Medi-Cal and CHIP.”

8 6580. Assister Fingerprinting and Criminal Record Checks

Federal law requires, and prudence and consumer protection dictate, that Covered
California set standards and establish safeguards for protecting the privacy of highly
sensitive and confidential personal information that will be needed for applying for
health insurance programs. Discussions are ongoing with Exchange and legislative staff
to refine the kinds of positions for which background checks will reasonably be required
as well as potentially disqualifying crimes.

Because of the disproportionate impact on communities of color, particularly on men of
color, of arrests and convictions, unjust and unjustified discriminatory impact could
result if the parameters for background checks and potential job disqualifications are not
carefully developed. For example, many crimes are wholly unrelated to the job duties
that involve handling personal financial or medical information. On the other hand,



felonies involving fraud, dishonesty or breach of trust may very reasonably be
considered substantially related to positions with Covered California, its vendors, sub-
contractors and Assisters with access to such sensitive personal information. This will
need to be carefully defined in regulations or statute, a task that is underway.

This proposed regulation sets forth another essential element: an appeal route for job
applicants so that erroneous information can be corrected and individual background
circumstances can be considered. For example, if identity is mistaken or if someone
with a relevant felony conviction at a very young age has for several years been ably
performing the duties which they propose to perform for Covered California, an
opportunity should be provided to correct the erroneous information and consider an
exception where the evidence warrants it. We appreciate the intent of the proposed
regulation and offer specific suggested edits below to strengthen it, and comport with
best practices, including EEOC guidelines. We have the following line edits to these
provisions:

(a)(1) “Except for Agents and Brokers with a current and valid license from the

California Department of Insurance, all Individual Assisters must submit fingerprint
images and associated criminal history information pursuant to Title 10, California Code
of Regulations, Section 6456(b).

(b)(2) If the Exchange finds that an individual whose duties require fingerprinting under
paragraph (a) has a potentially disqualifying criminal record under Title 10, California
Code of Regulations, Section 6456(d)-(e), the Exchange shall promptly provide the
individual with a copy of his or her criminal record pursuant to Penal Code Section
11105(t), notify the individual of the specific reasons for the interim determination, and
provide the individual information on how to request an appeal through the Exchange to
dispute the accuracy and relevancy of the criminal record.

(c)(1) If the individual believes that his or her criminal record is inaccurate or incomplete,
within 60 days of receiving the notice set forth in paragraph (b)(2), the individual may
provide information to the Exchange, including supporting documentation, identifying
and correcting the incomplete or inaccurate criminal history information. Upon receipt of

said information, the Exchange shall re-evaluate the |nter|m fltness determlnatlon seek

respond to the individual with a final determlnatlon

(c)(2) If the individual determines that his or her criminal record is accurate, within 60
days from the notlce of mterlm determination the |nd|V|duaI may dlspute the subs{anaal

eweumstanees |nter|m determlnatlon bv producmq eV|dence of rehabllltatlon and any

other mitigating circumstances, related to any potentially disqualifying offense and/or
rehabilitation. The Exchange, within 60 calendar days, shall respond to the individual
with a final determination.




(c)(2)(A) For purposes of recensidering-the-weight-of-disqualifying-effensethe
Exchange-shall-take-into-accountany-and-allof-the-fellewing evaluating mitigating
circumstances and evidence of rehabilitation, the Exchange shall take into account the
following information provided by the individual:

(i) Whether the individual has complied with any terms of parole, probation,
restitution, or any other sanctions lawfully imposed against the individual;

(i) Any evidence that the individual performed the same or similar type of work, post
conviction, with the same or a different employer, with no known incidents of criminal
conduct on the job;

(iii) Whether the individual has a history of prior discipline for the same or similar
type of conduct;

(iv) Any evidence of participation in education, training, or treatment programs;

(v) References from employers, probation officers, parole officers, clergy and others
who can attest to the individual’s fithess and character; and

(vi) Any other evidence of rehabilitation or participation in treatment programs.

8 6582. Training Standards. This section has not yet been developed and our undersigned
organizations would like the opportunity to provide further comments on these regulations
as mentioned above.

8 6584. Appeals Process. (b) (1) (a). The Exchange shall, on the correspondence to
applicants, provide a clear language reason for disqualification and the contact information
of an ombuds-like resource so that applicants may appeal his or her adverse decision. This
is particularly important for applicants who are not represented in a collective bargaining
situation or place of employment.

8 6586. Roles and Responsibilities. We urge the Exchange to reference the non-
discrimination provisions in the ACA, Section 1557 which prohibits discrimination on the
basis of race, ethnicity, primary language, disability status, sexual orientation and gender
identity so Assisters are clear about the requirements of the ACA: (b) 3) Not discriminate on
the basis of age, gender, race, ethnicity, primary language, disability status, sexual
orientation or gender identity in accordance with Section 1557 of the ACA. Complywith-any

4) Comply with any other applicable federal or state laws and regulations.

Agent and Enrollment Entity Relationships Board Recommendation Brief

We have been consistently supportive of the Exchange’s commitment to a “no wrong door”
enrollment assistance approach and appreciate the Exchange’s inclusion of basic
knowledge about Medi-Cal as part of the criteria consideration for applicants of the In-
Person Assistance Program (IPA) even though under federal guidance assisters cannot be
compensated for Medi-Cal enrollment.

We accept the use of insurance agents to sell and market QHPs in both the individual and
SHOP Exchange but we remain troubled by the much higher compensation to be paid to



insurance agents than assisters. This remains inequitable and may result in slower
enrollment than would otherwise occur.

We agree that relationships should be developed across different types of Enroliment
Entities, and that there should be standards for those formal relationships. As such, we
support the recommendation to prohibit Navigator grantees and Individual Assisters from
accepting payment or valuable consideration from agents, as well as a prohibition on
certified agents from providing payment or other valuable consideration to grantees or
assisters. We ask that this be amended to include examples of “other valuable
consideration”. We suggest that examples of other valuable consideration include office
space at no cost or cost below actual costs, funding for travel expenses or reduced travel
costs, marketing or co-marketing, and production of materials at no cost or below actual
cost. Entertainment of assisters by insurance agents may be another area the Exchange
wishes to consider.

Thank you for the opportunity to provide input. We look forward to continuing to work with
you to ensure Covered California’s Assisters program is a success. Please contact us if you
have any questions about these comments.

Sincerely,

Julie Silas Cary Sanders Anthony Wright
Consumers Union CPEHN Health Access
(415) 431-6747 (510) 832-1160 (916) 497-0923

bimholz@consumer.org ewu@cpehn.org awright@health-access.org

Elizabeth Landsberg
Western Center on Law & Poverty

(916) 282-5118
elandsberg@wclp.org




May 9, 2013

Mr. Peter V. Lee, Executive Director
Covered California

560 J Street, Suite 290
Sacramento, CA 95814

RE: Comments to Covered California’s Draft Regulations for the Assisters Program

Dear Mr. Lee,

We, the undersigned organizations, are writing to provide comments on the Draft Regulations
for the Assisters Program as propose by Covered California. We appreciate the work Covered
California staff has put into drafting the regulations and appreciate the opportunity to comment.

We would like to highlight in these comments ways we have identified that the Assister Program
(including the In-Person Assister and Navigator programs) can be strengthened, as well as
providing some specific comments on the proposed regulation.

Covered California can take the following steps in the proposed regulations to better
clarify, support and strengthen the availability of assistance:

1.

Inclusion of Direct Benefit Assisters (DBAs). The proposed regulations have given a
relatively detailed description of Individual Assisters and Individual Navigators but they
do not define or provide a process for those intending to become DBAs who will conduct
enrolliments without compensation by the Exchange. In previous board meetings,
Covered California discussed the role and importance of the DBAs but the proposed
regulations do not offer any guidance on how to become a DBA or what the training
standards will be. It will be beneficial and clarifying to include a definition of DBAS,
regulations on the application process for becoming a DBA and, and outline training
requirements and standards.

Inclusion of Certified Application Counselors (CACSs). In a proposed rule (42 CFR
Section 425.908 and 45 CFR Section 155.215) the Centers on Medicaid and Medicare
Services (CMS) articulated a new category of application assister the “Certified
Application Counselor” (CAC) who will assist with enrollment as well as managing cases
between eligibility determination and regularly scheduled renewals. While the rule is not
final, the proposed rule indicates that each state exchange will be required to have a
CAC program. At the point that the federal rule becomes final, it will be helpful for
Covered California to consider and articulate how CACs can be active in the California
market to supplement and complement DBAs, IPAs and Navigators. Key issues will be
whether: (1) CACs will be available both in Covered California and through California’s
Medicaid agency (Department of Health Care Services(DHCS)), (2) what the training



requirements will be for CACs and how coordination for training will occur between
DHCS and Covered California, (3) whether there will be payment for CAC work for the
valuable service they will provide in enrolling Californians in coverage including Medi-
Cal, (4) how Covered California and DHCS will ensure that CACs provide equal access
to individuals with limited English proficiency and individuals with disabilities, and (5) a
web portal in Cal[HEERS will be provided for CACs.

Comments specific to the Covered California proposed Assister regulations:

§ 6570. Definitions.

Covered California has defined Assister Enrollment Entities as, “Organizations eligible to be
trained and registered by the Exchange in order to provide one-on-one consumer assistance.
Assister Enroliment Entities shall be registered either in the Navigator Program or the In-Person
Assistance Program, but not both.” This definition places organizations into one of two
categories, either as a Navigator entity who receives compensation through a grant or as an IPA
entity through IPA program who receives compensation of $58 per enrollment. Once 2014
approaches and Enroliment Entities begin to engage in outreach and enrollment and become
familiar with the new landscape, the models that worked for Enrollment Entities before 2014
may shift and change and thus become less effective for them. Given the uncertainty of the
changing enrollment landscape over the coming 18 months, it is likely that organizations will
need to rethink their selected enrollment models and may need to change the Assister program
they are registered in. We seek clarification as to whether organizations are obligated to
operate under their original registration (as a Navigator or IPA Program) or whether they will
have the ability to adjust and shift programs as appropriate once enrollments begin. If they will
be permitted change, a process for changing registration between the Navigator Program and
the IPA Program should be outlined in the regulations.

Thank you for your consideration of these comments. If you have follow-up questions, please
contact Suzie Shupe, Executive Director, at SShupe@CCHI4Families.org or (707) 527-9213.

Sincerely,

California Coverage & Health Initiatives
California School Health Centers Association
Children Defense Fund — California

Children Now

The Children’s Partnership


mailto:SShupe@CCHI4Families.org
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May 6, 2013

Mr. Peter Lee, Executive Director
California Health Benefit Exchange
560 ] Street, Suite 290
Sacramento, CA 95814

Re: Comments on the Draft Regulations on Fingerprinting for Assisters
Dear Mr. Lee:

The Greenlining Institute (Greenlining) and the National Employment Law Project (NELP)
are writing to express our appreciation for the work of the Exchange to develop fair and
effective regulations defining the scope of criminal background checks for Assisters, and to
summarize our recommendations for revisions to the proposed draft regulations.

To date, the draft regulations developed by the Exchange staff reflect several key concerns
discussed with our organizations. Thus, the draft regulations require any disqualifying
offenses to have a substantial relationship to the qualifications, functions, or duties of

the specific employment sought, and they provide for a defined appeal and interim
determination process for the individual to challenge the accuracy of the criminal records
and produce evidence of rehabilitation

However, there remain three additional issues that require additional clarification. First,
it is not clear that all workers who perform “any Service Center or County Center duties
or functions” should be required to submit to the new regime of FBI and state background
checks. (Emphasis added). Second, when an applicant has identified incorrect information
on the record, the applicant should be able to provide the corrected information to the
Exchange, not be diverted instead to the state DOJ or FBI. Third, in order for an individual
to effectively challenge the interim determination of a potentially disqualifying offense,
the regulations should incorporate additional indicia of mitigating circumstances and
evidence of rehabilitation.

We hope this letter helps Covered California to better understand our concerns. Again,
we appreciate the commitment the Exchange has put forward in getting these regulations
right. Please contact us with any questions.

Sincerely,

Carla Saporta Maurice Emsellem

Health Policy Director Policy-Co Director

Greenlining Institute National Employment Law Project

CC: Covered California Board Members

Thien Lam, Deputy Director, Eligibility and Enrollment
Diane Stanton, External Relations

David Panush, Director, Government Relations

Willie Walton, Manager, Eligibility and Enrollment



The Health Consumer Alliance

3701 Wilshire Blvd., Suite 750 e Los Angeles, CA 90010
Phone 310-204-6010 e Fax 213-368-0774

THE HEALTH CONSUMER
ALLIANCE

May 14, 2013

Thien Lam, Deputy Director Eligibility and Enrollment
Katie Ravel, Director, Program Policy

Covered California Board

560 J St., Suite 290

Sacramento, CA 95814

Submitted electronically to info@hbex.ca.gov

RE: Comments on Covered California’s Assisters Program Update, Draft Regulations and
Board Recommendation Brief

Dear Ms. Lam, Ms. Ravel and Members of the Board:

We are writing on behalf of the Health Consumer Alliance (HCA), a statewide collaborative of
consumer assistance programs operated by community-based legal services organizations, which
includes: Bay Area Legal Aid, California Rural Legal Assistance, Central California Legal
Services, Greater Bakersfield Legal Assistance, Legal Aid Society of Orange County, Legal Aid
Society of San Diego, Legal Aid Society of San Mateo, Legal Services of Northern California,
Neighborhood Legal Services of Los Angeles County, the Western Center on Law and Poverty,
and the National Health Law Program. We are pleased to present our input on the latest version
of Covered California’s Assisters program guidelines. Our recommendations and comments
address issues on draft regulations and Thien Lam’s presentation.

Assisters Program Update Exchange Board Meeting Presentation 5/7/13

Assister Training (slides 13 and 14):

We understand that many of the training issues have yet to be decided. We urge Covered
California to develop the minimum hours required for certification based on the time it will take
to adequately and effectively communicate the many important issues that Assisters will need to
understand and be able to communicate to consumers. Two to three days may not be enough to
thoroughly impart important information that Assisters will need to understand. For example, it
is our understanding that Maryland’s Exchange will require at least 120 hours of training for their

Health Consumer Alliance Partners

Consumer Centers Consumer Center Sponsors
Fresno County Fresno Health Consumer Center Central California Legal Services
Imperial County Health Consumer Center of Imperial Valley California Rural Legal Assistance
Kern County Kern Health Consumer Center Greater Bakersfield Legal Assistance
Los Angeles County  Health Consumer Center of Los Angeles Neighborhood Legal Services of Los Angeles County
Orange County Orange County Health Consumer Action Center Legal Aid Society of Orange County
Sacramento area LSNC — Health Legal Services of Northern California

San Diego County Consumer Ctr. for Health Education & Advocacy Legal Aid Society of San Diego

San Francisco &

Alameda Counties Community Health Advocacy Project Bay Area Legal Aid

San Mateo County Health Consumer Center of San Mateo County  Legal Aid Society of San Mateo

Lead Agency National Health Law Program State Support Western Center on Law and Poverty, Inc.


mailto:info@hbex.ca.gov

assister program. The proposal for California is only 24 hours per year; this may not be enough
to ensure Assisters understand the intricacies of the insurance world, as well as employer
coverage issues, tax implications, etc.

In addition, there are a number of topics that should be on the list for the Assister training
curriculum and we are very interested in participating with Covered California in suggesting
and/or reviewing training curriculum topics and materials.

e Baseline education on Medi-Cal, both MAGI and non-MAGI eligibility. Assisters must
provide assistance across programs, but Medi-Cal eligibility will continue to be
determined by counties. Assisters must have basic training, as well as be admonished to
not turn away those who appear eligible, as Assisters will not be compensated for Medi-
Cal enrollments;

The rules and requirements associated with changes in circumstances;

Tax reconciliation implications around eligibility for advance premium tax credits;
Reasonable compatibility standards;

Informal resolution process;

Due process and appeals rights, including a bifurcated appeals system; and

Marketing and advertising rules and prohibitions, as well as the processes for raising
violations with the appropriate state agencies.

e ACA non-discrimination provisions and demographic data collection in support of the

Exchange’s mission to eliminate health disparities

Our organizations have significant expertise on many of these issues and currently administer
many Consumer Assistance Programs through the state. We have performed extensive trainings
and believe our input is necessary in developing the training and curriculum standards.

Assisters draft regulations

§ Section 6570. Definitions.

Definition of Consumer: change to “an individual or entity seeking information on eligibility
and/or enrollment and/or seeking application assistance with a health insurance or health related
product available through the Exchange or the state of California...” Consumers might look to
Assisters for a myriad of functions and broadening the definition would ensure that consumers
have a single place for which to get information or apply for coverage. Exchange Board and staff
have indicated their support for assistance across programs per the true “no wrong door” entry
perspective. Though the CalHEERSs system might build into other programs such as Medi-Cal,
we believe it is important to call out other programs available through the state.

Include reference to the federal definition of Culturally and Linguistically Appropriate as
currently proposed in 45 C.F.R. 8155.215, and required in §155.205 and §155.210.

8 6574. In Person Assistance Program.

(a)(5) We understand that community clinics will be eligible to be paid Assisters. This provision
should be changed to reflect that some clinics will be able to participate in the in-person
assistance program: “Providers, including, but not limited to Hospitals, Clinics (except
community clinics), and County...”

(b)(2). We appreciate the Exchange providing IPA Program applicants an opportunity to reply to
and submit additional information in their application for IPA Programs should the Exchange
request it, though we would prefer to see a formal appeals process, such as those outlined for



Individual Assisters. We urge Covered California to establish a formal appeals process for
Enrollment Entities, not just individual Assisters.

We suggest being clear in (b)(4) that Assister Enrollment entities who pass the training will be
not only registered but officially certified by Covered California and suggest the following
addition: “... pass the training requirements established by the Exchange shall be certified and
registered as Assister Enrollment Entities by the Exchange.”

(c)(2)(vi) should be revised to reflect the Federal rules for Navigators, to include the following
language: “Ability to provide information that is culturally and linguistically appropriate,
including individuals with limited English proficiency, and ensure accessibility and usability of
Navigator tools and functions for individuals with disabilities in accordance with the Americans
with Disabilities Act and section 504 of the Rehabilitation Act.”

(c) We appreciate the criteria used to select Enrollment Entities and would suggest a few
additional criteria: (ix) Ability to conduct marketing and outreach that does not discriminate
based on income, disability status, language, etc. (x) Ability to maintain expertise in eligibility,
enrollment and program specifications; (xi) Ability to adhere to conflict of interest standards
established by the Exchange on an ongoing basis.

8 6576. Navigator Program. (a)(6) Similar to §6572(a)(5) above, this provision should be
changed to reflect that some clinics will be able to participate in the in-person assistance
program: “Providers, including, but not limited to Hospitals, Clinics (except community clinics),
and County...”

(b)(4) Add language about certification as suggested in §6472(b)(4) above. “... pass the
training requirements established by the Exchange shall be certified and registered as Assister
Enrollment Entities by the Exchange.”

(c)(6) Access to target markets should also include immigrants, persons with disabilities and
LGBTQ communities. “Access to target markets including, but not limited to, factors such as
geography, ethnicity, language, employment sector, income, age, disability, immigration status,
sexual orientation and gender identity.”

(c)(7) Should outline requirement to have the ability to provide Navigator services for all
programs, including Medi-Cal. “Alignment with Exchange’s mission and eomplementary
pregrams-other insurance affordability programs, including Medi-Cal and CHIP.”

8 6580. Assister Fingerprinting and Criminal Record Checks

Federal law requires, and prudence and consumer protection dictate, that Covered California set
standards and establish safeguards for protecting the privacy of highly sensitive and confidential
personal information that will be needed for applying for health insurance programs. Discussions
are ongoing with Exchange and legislative staff to refine the kinds of positions for which
background checks will reasonably be required as well as potentially disqualifying crimes.
Because of the disproportionate impact on communities of color, particularly on men of color, of
arrests and convictions, unjust and unjustified discriminatory impact could result if the
parameters for background checks and potential job disqualifications are not carefully developed.
For example, many crimes are wholly unrelated to the job duties that involve handling personal
financial or medical information. On the other hand, felonies involving fraud, dishonesty or
breach of trust may very reasonably be considered substantially related to positions with Covered



California, its vendors, sub-contractors and Assisters with access to such sensitive personal
information. This will need to be carefully defined in regulations or statute, a task that is
underway.
This proposed regulation sets forth another essential element: an appeal route for job applicants
so that erroneous information can be corrected and individual background circumstances can be
considered. For example, if identity is mistaken or if someone with a relevant felony conviction
at a very young age has for several years been ably performing the duties which they propose to
perform for Covered California, an opportunity should be provided to correct the erroneous
information and consider an exception where the evidence warrants it. We appreciate the intent
of the proposed regulation and offer specific suggested edits below to strengthen it, and comport
with best practices, including EEOC guidelines. We have the following line edits to these
provisions:
(a)(1) “Except for Agents and Brokers with a current and valid license from the California
Department of Insurance, all Individual Assisters must submit fingerprint images and
associated criminal history information pursuant to Title 10, California Code of Regulations,
Section 6456(b).
(b)(2) If the Exchange finds that an individual whose duties require fingerprinting under
paragraph (a) has a potentially disqualifying criminal record under Title 10, California Code
of Regulations, Section 6456(d)-(e), the Exchange shall promptly provide the individual with
a copy of his or her criminal record pursuant to Penal Code Section 11105(t), notify the
individual of the specific reasons for the interim determination, and provide the individual
information on how to request an appeal through the Exchange to dispute the accuracy and
relevancy of the criminal record.
(c)(2) If the individual believes that his or her criminal record is inaccurate or incomplete,
within 60 days of receiving the notice set forth in paragraph (b)(2), the individual may
provide information to the Exchange, including supporting documentation, identifying and
correcting the incomplete or inaccurate criminal history information. Upon receipt of said

information, the Exchange shall re-evaluate the mtenm fitness determlnatlon seek-to-correct

final determlnatlon.
(c)(2) If the individual determines that his or her criminal record is accurate, within 60 days
from the notice of |nter|m determlnatlon the |nd|V|duaI may dlspute the substanﬂal

cheumstances mterlm determmatlon by producing ewdence of rehabllltatlon and any other
mitigating circumstances, related to any potentially disqualifying offense ane/or
rehabilitation. The Exchange, within 60 calendar days, shall respond to the individual with a
final determination.
(C)(2)(A) For purposes of reeansidaring-thewoightotdisatnhifyving-otioasothoe-Exehango
shatHtake into-account-any-and-al-of the-folewing evaluating mitigating circumstances and
evidence of rehabilitation, the Exchange shall take into account the following information
provided by the individual:
(i) Whether the individual has complied with any terms of parole, probation, restitution,
or any other sanctions lawfully imposed against the individual;
(if) Any evidence that the individual performed the same or similar type of work, post
conviction, with the same or a different employer, with no known incidents of criminal




