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Beyond Rebates: How Much Are Consumers Saving from the
ACA'’s Medical Loss Ratio Provision?

Jun 06, 2013 | cynthia Cox,Gary Claxton and Larry Levitt

Most of the conversation around the Affordable Care Act's Medical Loss Ratio (MLR) provision has centered on the
requirement that insurers issue consumer rebates when they fall short of spending a certain portion of premium dollars
on health care and quality improvement expenses. This makes sense as rebates are one of the more tangible ways
consumers have benefited from the law so far, and it likely contributes to the MLR provision being among the more
popular aspects of the health reform law.

However, as we've written before, rebates represent only a portion, albeit the most concrete portion, of the MLR rule’s
savings to consumers. The primary role of an MLR threshold is to encourage insurers to spend a certain percentage of
premium dollars on health care and quality improvement expenses (80 percent in the individual and small group market
and 85 percent in the large group market). The MLR rebate requirement operates as a backstop if insurers do not set
premiums at a level where they would be paying out the minimally acceptable share of premiums back as benefits. Only
if those thresholds are not met are insurers required to provide rebates to consumers or businesses. (You can read
more about the MLR rule here).

Consumers and businesses, therefore, can realize savings in two ways as a result of the MLR requirement: by paying
lower premiums than they would have been charged otherwise (as a result of lower administrative costs and profits), or
by receiving rebates after the fact. So while insurers paid out considerable amounts for rebates — last year’s rebates
totaled $1.1 billion — this is not the whole story for consumers.

Of course, it is hard to know with certainty what premiums would have been if the MLR rules were not in place: we
cannot know for sure how insurers would have priced their products or what rates regulators would have allowed (to the
extent that they reviewed rates prior to the ACA). It is also difficult to separate out the direct effects of the MLR
provision from other aspects of the health reform law, particularly rate review, which works to moderate unreasonable
premium increases and thus increase loss ratios. There are also data limitations. For example, prior to new reporting
requirements put in place to enforce the MLR provision, there were not good data sources that break out premiums and
claims on a consistent basis for major medical coverage by all types of carriers. In the initial years this data became
available (2010 and 2011), there were some issues with the quality of the data, particularly regarding expenses for
quality improvement and other new categories of administrative expenses that are reported on the exhibit.

Within these limitations, we constructed an analysis that looks at the basic proportion of premiums that health plans paid
out as claims for medical care over the three years since the ACA was passed, both before and after the MLR
requirement went into effect for coverage in 2011. These proportions do not include adjustments for quality improvement
expenses, taxes or other factors that are used when determining whether or not rebates need to be paid; they simply
represent the total payments for medical care as a proportion of premiums. This is the traditional way medical loss
ratios have been calculated. Generally, if the proportion is rising, that means insurers are paying out more of each dollar
they receive on enrollee health care, which in most cases would mean that enrollees are getting better value for the
premiums they pay. We then quantify what the change in the traditional MLR means to enrollees by estimating how much
they would have paid in premium if the observed MLR for 2010 (before the MLR requirement went into effect) were held
constant for 2011 and 2012." This approach addresses the following question: If insurers had targeted the same claims
to premium ratio for 2011 and 2012 as they achieved in 2010, would premiums have been higher or lower, and by how
much? In other words, it addresses how much consumers may have saved in lower premiums as a result of the MLR



threshold in addition to receiving rebates.

Our analysis uses insurer data filed to state regulators and compiled by Mark Farrah Associates. These data (filed on
the Supplemental Health Care Exhibit) suggest that the main beneficiaries of the MLR rule’s upfront premium savings are
people who purchase insurance on their own. The majority of plans sold to small and large businesses were already in
compliance with their respective MLR thresholds before the law went into effect, and our analysis shows that traditional
MLRs (claims divided by premiums) for group plans have stayed relatively flat over the past three years. In the individual
market, by contrast, fewer than half of plans were in compliance with the ACA’'s MLR thresholds in 2010, and the
average traditional MLRs in this market have been steadily increasing since the requirement went into effect. This means
that individual market insurers are devoting a greater portion of premium dollars to health care claims and less to
administrative costs and profits compared to before the ACA’'s MLR rule went into effect.

Weighted Average Traditional MLRs, by Market Segment
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Sourca: Kaiser Family Foundation analysis of 2011 and 2012 Supplemental Health Care Exhibit (SHCE) data, as submitted to the
National Association of Insurance Commissioners (NAIC] and compiled by Mark Farrah Assaciates TM,
Notes: Weighted average traditional MLRs are calculated by dividing total claims by total premiums in each market segment,

Weighted Average Traditional MLRs by Market Segment

This pattern is consistent with the idea that some insurers needed to improve their MLRs to comply with the new rebate
requirements. We know that the individual market MLR requirements in the ACA are higher than those that were in
effect in many states, and there have been numerous reports that insurers worked to reduce their commissions and
other administrative expenses to become more efficient.

So how might these changes have affected premiums? As noted above, one way to address this question is to compute
what these consumers would have paid in premiums in 2011 and 2012 had traditional individual market MLRs stayed at
2010 levels (the year before the provision went into effect). Looked at this way, premiums would have been $856 million
higher in 2011, and premiums would have been $1.9 billion higher in 2012.



Individual Market Medical Loss Ratio Savings, 2011 and 2012
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Source: Kaiser Family Foundation analysis of 2011 and 2002 Supplemental Health Care Exhibit (SHCE) data, as submitted to the
National Association of Insurance Commissioners (NAIC] and compiled by Mark Farrah Associates TM,

Notes: Rebates from 2012 experience are based on insurer estimates in the SHCE, while rebates from 2011 experience represent
actual rebate amounts reported by Health and Human Services. Premium savings for each year represent estimates of what
consumers would have spent if the ratio of claims to premiums had stayed at 2000 levels,

Individual Market Medical Loss Ratio (MLR) Savings

Adding to the premium savings the amount individual market consumers received in rebates yields a total savings of $1.2
billion for 2011. This year, individual market insurers are expecting to issue $241 million in rebates (based on our analysis
of early estimates from insurers filed with state insurance departments), bringing the total estimated savings for 2012 to
$2.1 billion. While this savings was not distributed evenly (with more going to people enrolled in plans that had low MLRs
prior to the law), when averaged across all individual market enrollees, this amounts to a savings of $204 per person
($181 in premium savings and $23 in rebates) in 2012. Taking into account both premium savings and estimated rebates,
people purchasing insurance on their own in 2012 spent 7.5% less on average on insurance than they might otherwise
have in the absence of the law.

There are some potential limitations to this approach. While the pattern of increasing MLRs over the three years makes
sense given the incentives under the ACA and reports of insurer behavior, we do not have comparable data from earlier
years to tell us whether or not the 2010 MLR was typical for the pre-ACA period (though the available evidence suggests
that it was).” Also, MLRs in 2011 and 2012 might be overstated because insurers simply underestimated how much
health care expenses would rise following the recession, though increasing MLRs still means that consumers have been
getting better value for their premium dollars. Finally, rebate amounts for 2012 are based on preliminary estimates filed
on the Supplemental Health Care Exhibit to state insurance departments, and actual rebate amounts will be based on
insurer filings with the Department of Health and Human Services, which were due June 1.

If insurers’ preliminary estimates hold true, this year’s rebates (at a total of $571 million across all markets) are expected
to be about half the amount of last year’s $1.1 billion in insurer rebates. Smaller rebates, however, are not an indication
that consumers are now saving less money as a result of the MLR provision, but rather that insurers are coming closer to
meeting the ACA’s MLR requirements and that this provision is having its intended effect of consumers getting more
value for the money they spend on premiums. In fact, in the individual market, the $241 million consumers are expected
to receive in rebates for 2012 represents roughly one tenth of our estimate of the overall savings from the provision in
that year. Perhaps ironically, when the MLR provision is working as intended and insurers set premiums to meet the
thresholds, consumers save money but are less likely to get a check in the mail as tangible demonstration of those
savings.

Updated June 6, 2013 11:30 AM PT

Footnotes

/, See methodology attached



o, Based on our analysis of the Accident and Health Experience Exhibit submitted to state regulators, which has been
required of all insurance entities since 2006 but is not directly comparable to newer and more precise data, the
weighted average traditional loss ratio in 2010 was slightly higher (80%) than the average of previous years (79%).
Our premium savings estimates for 2012 and 2011 are thus likely conservative compared with estimates that used
MLRs in prior years.
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Impact of National Health Reform and
State-Based Exchanges on the Level of
Competition in the Nongroup Market

Prepared by Jon Kingsdale and Jason Aurori, Wakely Consulting Group

One of the objectives of the Affordable Care Act (ACA) reform of the nongroup
insurance market, including new market and rating rules and reliance on public
health insurance exchanges, is to enhance competition. More competing health
plans increases consumer choice, as well as the market pressure on health plans to
manage administrative costs, improve their service and contract with clinical
providers at optimal rates. Especially in the context of health plans contracting
selectively with providers in order to hold down payment rates, a choice of more
health plans serves consumers well and signals a vibrant market. This brief provides
an early indicator of the level of competition among health insurers that market
reforms and state-based exchanges are generating.

While the concept of enhanced competition is multi-faceted and some competitive
dynamics may elude quantification, one clear measure of the ACA’s impact on
competition in the nongroup market is the number of health plan issuers competing
on exchanges. An early indicator should be the number of issuers which make a
significant commitment to competing for nongroup enrollment, as measured by
applications to participate on exchanges, compared to the number of carriers with a
significant presence in the same nongroup markets prior to the reform. Given the
considerable uncertainty among health plans over how the ACA will play out, as
well as the significant effort required of them to apply to participate on exchanges,
the number of issuers applying is a reasonably good indicator of how many issuers
are seriously committed to competing for this market segment. As of mid-June, we
now have such data for 10 state-based exchanges.

We focus on the nongroup market for two reasons: first, this is the market that
reformers consider to have been most dysfunctional and therefore is most radically
altered by the ACA; and second, because premium tax credits for individual
coverage are tied exclusively to public exchanges, most issuers committed to the
nongroup market will have to participate on exchanges. Public exchanges are
expected to represent the bulk of nongroup enrollment.! By contrast, how much of
the small-group market the Small Business Health Options Program (SHOP)
exchanges will attract is unclear, and existing projections are modest. Therefore,
issuer participation in SHOP probably does not equate to carrier participation in
the small group market.

" Congressional Budget Office and the staff of the Joint Committee on Taxation, “CBO’s March 2011
Baseline: Health Insurance Exchanges” projects nongroup enroliment in exchanges to be 3-to-6 times
as large as group enrollment in exchanges, despite the fact that there are many more small-group than
direct enrollees in total.
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Determining a baseline comparator for pre-reform competition entails some judgment calls. There are many carriers licensed
across the country who do not have much presence anywhere, or may be licensed in some states where they make little effort to
market locally. Indeed, so-called “shell licenses” for life companies—the licensure category for health, life, disability and other lines
that are distinguished for property and casualty insurance—are often traded or sold for relatively modest consideration. So, a
count of licensed entities in a state, many of which may have negligible enrollment, is not a credible indicator of the level of
competition. Therefore, we assume that any issuer with (a) 3,000 or more covered lives or, (b) in small states, 5 percent of the state’s
total nongroup enrollment, is a significant competitor in that market. This threshold is very inclusive: it almost certainly includes
some “marginal” players in the larger markets, such as California’s multi-million member, nongroup sector.

While the number of issuers on state-based exchanges may grow or shrink over time—in Massachusetts, the number tripled in the
first year of reform, from two to six competitors,? and has increased again by 50 percent since then—issuers which have applied for
certification for 2014 will provide the earliest indication of the level of competition post-reform. For a pre-reform baseline, we use
the number of carriers with a significant commitment to the nongroup market in these same states in 2011, except in
Massachusetts. In Massachusetts, ACA-like reform was implemented in 2006, and an exchange for licensed commercial health
plans began in 2007, so we use 2005 as the base year. For the relevant methodological assumptions, please see the section on
“Methodology Assumptions” at the end of this brief.

The Centers for Medicare & Medicaid Services (CMS) has released some information on applicants to the federally facilitated
exchange (FFE) that is expected to serve at least 33 states in 2014, but not a state-by-state count for individual enrollment, which
would be needed to compare the number of competitors pre-reform with applicants for 2014. Seventeen states plus the District of
Columbia have requested applications from issuers, but three of those states (Utah, Idaho and New Mexico) will rely on the FFE
in 2014 to run their individual exchanges.

For the remaining 15 state-based exchanges, we took baseline data from Citi Research’s state compendium of carriers and their
enrollment in each market sector.? We were able to assemble from state announcements and websites, and confirm with state
officials, the names of all applicants to participate as issuers of medical plans (excluding issuers of stand-alone dental plans only)
on 10 nongroup exchanges. Five of the 15 state-based exchanges have not yet made all the requisite data publicly available. Thus,
the data currently available for 10 state-based exchanges are summarized below.

Across the 10 states, the total number of carriers increased substantially, from 52 to 70, or by 35 percent. Six of the 10 states
experienced an increase in the number of issuers applying to be on the nongroup exchange versus the number of significant
competitors in the pre-reform, base year; and four states report no change. Among the six states reporting an increase of one or
more in the number of competitors, the largest increase is for Massachusetts, which has seen an increase of seven health plans.
California, Oregon and Washington each reported increases of three issuers.

How competition will evolve in most of these states is not yet known. However, there is reason to expect that in states where
competition is now hardy, reform will encourage it to grow more intense. Massachusetts is the only state for which we have a
measure of the long-term impact of reform on competition: not only have the number of competitors more than quadrupled over
the seven years since reform, but market share is now far more evenly distributed as well. In the year before reform (2005), Blue
Cross Blue Shield of Massachusetts (BCBSM) dominated this segment as the so-called “insurer of last resort,” with an 80 percent
share. In 2013 it has less than 40 percent of nongroup enrollment. And, with the restructuring of that state’s exchange to comply
with the ACA for 2014, five issuers are expected to have nearly as much or more nongroup enrollment as BCBSM.

2 Report to the Massachusetts Legislature: Implementation of the Health Care Reform Law, Chapter 58, 2006-2008 (The Massachusetts Health
Insurance Connector Authority: October 2, 2008), p. 28.

3 McDonald, Carl, CFA. “A Good Lawyer Knows The Law, A Great Lawyer Knows The Judge - 2011 Commercial Risk Analysis” Citi Investment
Research. January 28, 2013.

2 | Impact of National Health Reform and State-Based Exchanges on the Level of Competition in the Nongroup Market
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Summary of Results

California 10 13 e
Colorado 9 10 Gl
Massachusetts 2 9 AR
Oregon 9 12 AH)
Rhode Island 1 2 Gl
Washington 6 9 AH)
Connecticut 4 4 0
District of Columbia 3 8 0
Maryland 6 6 0
Vermont 2 2 0

I R R N R

Methodology Assumptions

For statewide nongroup markets with at least 100,000 enrollees in the base year, we use enrollment of 3,000 nongroup members as
the minimum threshold for indicating that the carrier had made a significant commitment to competing in that market (many
carriers are licensed in states where they have little enrollment or active presence). For nongroup markets with fewer than 100,000
enrollees, we use 5 percent share as the minimum threshold for counting a carrier (market share is based on enrollment).

Except for Massachusetts, the source of pre-reform figures is a report by Carl McDonald of Citi Research on commercial health
insurance risk analysis, which cites the National Association of Insurance Commissioners (NAIC) and Citi Research.* Issuers
listed under post-reform represent issuers that have applied to offer or will be offering qualified health plans on the nongroup
exchange for the full set of required Essential Health Benefits (with the possible exception of dental benefits, which can be offered
separately as stand-alone plans or in conjunction with the medical coverage).

4 McDonald, Carl, CFA. “A Good Lawyer Knows The Law, A Great Lawyer Knows The Judge - 2011 Commercial Risk Analysis” Citi Investment
Research. January 28, 2013.

3 | Impact of National Health Reform and State-Based Exchanges on the Level of Competition in the Nongroup Market
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Appendix: Results by State-Based Exchange

California
Total Issuers: 10 Total Issuers: 13
[lssier — WerketShae | feser
WellPoint 47.1% Alameda Alliance for Health
Blue Shield of California 20.8% Anthem Blue Cross of California
Kaiser Permanente 19.0% Blue Shield of California
Aetna, Inc. 5.2% Chinese Community Health Plan
Health Net 3.3% Contra Costa Health Services
HealthMarkets, Inc. 1.4% Health Net
UnitedHealth Group 1.1% Kaiser Permanente
CIGNA Corp. 0.7% L.A. Care Health Plan
Assurant, Inc. 0.4% Molina Healthcare, Inc.
New York Life Insurance Group 0.2% Sharp Health Plan
Valley Health Plan
Ventura County Health Care Plan
Western Health Advantage
Colorado
Total Issuers: 9 Total Issuers: 10
[losver ——— MarketSharo | beswer |
WellPoint, Inc. 33.4% All Savers Insurance Company
Humana, Inc. 11.1% Anthem Blue Cross Blue Shield
Assurant, Inc. 10.7% Cigna Health and Life Insurance Company
UnitedHealth Group, Inc. 10.1% Colorado Choice Health Plans
Kaiser Foundation Health Plan of Colorado 9.9% Colorado Health Insurance Cooperative, Inc.
Rocky Mountain Health Maintenance Organization 7.4% Denver Health Medical Plan, Inc.
Cigna Health and Life Insurance Company 5.6% Humana Health Plan, Inc.
USHealth Group 1.6% Kaiser Foundation Health Plan of Colorado
HealthMarkets, Inc. 1.4% New Health Ventures, Inc.

Rocky Mountain Health Maintenance Organization

Connecticut

Pre-Reform (2011) Issuers Applying to the Exchange (2014) °

Total Issuers: 4 Total Issuers: 4
Closver — MarketShare | bsswer |
WellPoint 46.7% Aetna
UnitedHealth Group 20.5% Anthem
Aetna 17.1% CTCare
EmblemHealth 8.0% HealthyCT CO-OP

5 List of issuers includes only those that were selected by the exchange. More than 13 issuers had applied.

& “Covered California Announces Plans and Rates for 2014” Covered California. May 23, 2013.
http://coveredca.com/news/press-releases/pr-05-23-13-plans-anounced.html

7 Aetna, Inc. and American Enterprise Mutual Holding Co. were listed in the pre-reform source data as non-group issuers of sufficient scale to meet our
threshold test, but the Colorado Division of Insurance confirmed that these two issuers exited the non-group market in 2011, and therefore these issuers are
not counted in our pre-reform tally. Personal communication from Vincent Plymell, Communications Manager, Colorado Department of Regulatory Agencies,
June 14, 2013.

8 “CEQ’s Update on Health Plan Prices and Competition” Connect for Health Colorado. June 7, 2013. http://www.connectforhealthco.com/news-events/news/
“Health Insurance Carriers - Plans Submitted for 2014” Colorado Division of Insurance. May 22, 2013.

9 Personal communication from Julie Lyons of Access Health CT on May 31, 2013.

4 | Impact of National Health Reform and State-Based Exchanges on the Level of Competition in the Nongroup Market
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District of Columbia

Pre-Reform (2011) Issuers Applying to the Exchange (2014) "°

Total Issuers: 3 Total Issuers: 3
Clesuer —— WarketShare | lsswer
CareFirst BlueCross Blue Shield 67.1% Aetna
Aetna 11.9% CareFirst BlueCross Blue Shield
Kaiser Permanente 8.0% Kaiser Permanente
Maryland
Total Issuers: 6 Total Issuers: 6
Closuer ———— WarketShare | bsser
CareFirst Blue Cross Blue Shield 68.1% Aetna, Inc.
UnitedHealth Group, Inc. 17.2% CareFirst Blue Cross Blue Shield
Aetna, Inc. 3.8% Coventry Health Care
Kaiser Foundation Health Plan, Inc. 3.3% Kaiser Foundation Health Plan, Inc.
Assurant, Inc. 3.1% Evergreen of MD Cooperative
HealthMarkets, Inc. 1.7% United Healthcare (All Savers Insurance Co.)
Massachusetts
Total Issuers: 2 Total Issuers: 9
Closwer ——— ManketShare | lsswer
Blue Cross Blue Shield of Massachusetts 80.0% Neighborhood Health Plan
Harvard Pilgrim Health Care 15.0% Harvard Pilgrim Health Care

Blue Cross Blue Shield of Massachusetts
Fallon Community Health Plan

Tufts Health Plan

Health New England

Celticare

Network Health

BMC / HealthNet

'° “Private Insurers Submit 293 Health Insurance Policies for Approval to Offer to Individuals, Small Businesses on DC Exchange” DC Health Benefit
Exchange Authority. May 17, 2013. http://hbx.dc.gov/release/private-insurers-submit-293-health-insurance-policies-approval-offer-individuals-smaill.
“Proposed January 2014 Rates for Health Insurance Products to be Sold in D.C. Health Benefit Exchange - Individual” DC.gov. (Accessed June 10,
2013). http://disb.dc.gov/sites/default/files/dc/sites/disb/publication/attachments/Proposed_Rate Comparisons_for HBX_Plans_0.pdf.

" Personal communication with staff of Maryland Insurance Administration on May 17, 2013.

2 Maryland Health Benefit Exchange Announces Insurance Companies Authorized to Sell Qualified Health Plans Through Maryland Health
Connection” Maryland Health Connection. May 28, 2013. http://marylandhbe.com/wp-content/uploads/2013/05/CarrierAnnouncementRelease.pdf.

'3 Carey, Robert and Gruber, Jonathan. “A Health Insurance Exchange For Maryland? — Comparing Massachusetts and Maryland”, The Maryland
Association of Health Underwriters and the National Association of Insurance and Financial Advisors of Maryland. 2010.

4 Personal communication with Jean Yang of the Massachusetts Health Connector on June 4, 2013.

5 | Impact of National Health Reform and State-Based Exchanges on the Level of Competition in the Nongroup Market
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Oregon
Total Issuers: 9 Total Issuers: 12
Clesuer —— WarketShare | lsswer
Cambia Health Solutions, Inc. 34.5% Atrio Health Plans, Inc.
Oregon Dental Service 16.5% Bridgespan Health Company
PREMERA 13.3% Familycare Health Plans, Inc.
Kaiser Foundation Health Plan of Northwest 9.1% Freelancers CO-OP Oregon, Inc.
PacificSource Health Plans 8.1% Health Net Health Plan of Oregon, Inc.
Providence Health Plan 7.6% Kaiser Foundation Health Plan of Northwest
Assurant, Inc. 5.2% Lifewise Health Plan of Oregon, Inc.
Health Net, Inc. 2.3% Moda Health Plan, Inc.
HealthMarkets, Inc. 2.3% Oregon’s Health CO-OP
Pacificsource Health Plans
Providence Health Plan
Trillium Community Health Plan, Inc.
Rhode Island
Total Issuers: 1 Total Issuers: 2
T
Blue Cross Blue Shield of Rhode Island 93.9% Blue Cross Blue Shield of Rhode Island
Neighborhood Health Plan of Rhode Island
Vermont
Total Issuers: 2 Total Issuers: 2
Closwer ———— arketShare | lsser
Blue Cross Blue Shield of Vermont 74.1% Blue Cross Blue Shield of Vermont
MVP Health Care, Inc. 11.7% MVP Health Care, Inc.
Washington
Total Issuers: 6 Total Issuers: 9
T T
PREMERA 36.2% Community Health Plan of Washington
Cambia Health Solutions, Inc. 32.6% Coordinated Care Corp
Group Health Cooperative 21.3% Group Health Cooperative
HealthMarkets, Inc. 4.4% Molina Healthcare of Washington
Assurant, Inc. 1.7% BridgeSpan Health Company
Kaiser Foundation Healthplan of the Northwest 1.3% Premera BlueCross
LifeWise of Washington
Kaiser Foundation Healthplan of the Northwest
MODA

' Personal communication from Katie Button of Cover Oregon on June 10, 2013. “Proposed Rates for 2014 Health Plans” Oregon Insurance Division.
(Accessed on June 10, 2013) http://www.oregonhealthrates.org/?pg=proposed_rates.html.

16 *2013 Health Insurance Premium Rate Review Process” Office of the Health Insurance Commissioner State of Rhode Island. (Accessed on May 17,
2013). http://www.ohic.ri.gov/2013%20Rate%20Factor%20Review.php.

7 “Preliminary Rates Filings for Vermont Health Connect” Department of Financial Regulation. (Accessed on May 17, 2013).
http://www.dfr.vermont.gov/insurance/preliminary-rate-filings-vermont-health-connect.

'8 “Washington Healthplanfinder Sees Competitive Health Plan Options for Consumers” Washington Healthplanfinder. (Accessed June 10, 2013).
http://wahbexchange.org/press/press-releases/plans/.
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Ready or Not: Are County Safety-Net Systems Prepared for

Reform?
Center for Studying Health System Change

Even with new federal resources to help, a study finds that counties with weaker safety-
net systems are lagging in preparations for health reform.

June 2013

CHCF produces a series of market studies in six regions — Fresno, Los Angeles, Riverside/San
Bernardino, Sacramento, San Diego, and the San Francisco Bay Area — to highlight variations in health
care affordability, access, and quality of care across the state.

One issue that CHCF examined across all six regions is the status of county safety-net systems. Under
the federal Patient Protection and Affordable Care Act (ACA), large numbers of Californians will become
eligible for Medi-Cal in 2014. Even with federal resources to help safety-net providers prepare, however,
communities with weaker safety-net systems are lagging in reform preparations.

As a result, low-income people in those communities may be left without health coverage and timely
access to health care services. Even well-prepared communities will need time and assistance to help
people gain health care coverage.

Key findings of this regional study of safety-net providers include:
* Almost all safety-net providers in the study reported concerns about sufficient funding and

workforce to care for newly insured people and for those who remain uninsured.

Safety-net providers are bracing for potential competition for insured patients from other
providers and a consequent reduction in revenue.

As federal and state policymakers launch Medi-Cal expansion and the health insurance exchange
(Covered California), they may wish to coordinate with community safety-net leaders to focus
resources and assistance to those communities that are further behind in preparing for national
reform.

The complete issue brief is available under Document Downloads. The 2009 edition, as well as the six
regional market studies, is available under Related CHCF Pages.

All of these issue briefs are published as part of the CHCF California Health Care Almanac, an online
clearinghouse for key data and analysis examining California's medical system.
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REPORT FROM THE FIELD

Getting enrolled: The Community Service Society of New York's Nora Chaves helps a client enroll in health coverage. The
society has applied to set up a statewide navigator network to help enroll people newly eligible for care under reform.

By Harris Meyer

REPORT FROM THE FIELD

With Just Months To Go, New York
State’s Health Benefit Exchange
Gears Up For Open Enrollment

ew York is a deep-blue state that

Barack Obama won with 62 per-

cent of the vote in both 2008 and

2012. Even so, the state’s Repub-

lican-controlled Senate balked
twice at approving a central feature of Pres-
ident Obama’s signature health care reform
law: a state health insurance exchange.

As a result, Democratic Gov. Andrew Cuomo
had to issue an executive order in April 2012 to
establish the New York Health Benefit Exchange.
“Establishing the health exchange will bring true
competition into the health care marketplace,
driving down costs across the state,” Cuomo said
in a written statement when he issued the order.

The Affordable Care Act requires an exchange
in every state. New York, Rhode Island, and

Photograph by Mary McGrail/CSS

Kentucky are the only states that have estab-
lished their new federally approved health insur-
ance market by executive order. Thirteen others,
plus the District of Columbia, have done so
through legislation; Utah is awaiting federal ap-
proval of its legislatively created exchange. The
remaining thirty-three states declined to set up
an exchange on their own; as a result, in those
states the federal government will run an ex-
change by itself or in partnership with the state.

Governor Cuomo’s executive order came
nearly a year after the New York legislature’s
failure to pass legislation. The delay has pushed
the Empire State hard up against the deadlines
for implementing the health insurance market-
place, which require starting enrollment on
October 1, 2013, and coverage on January 1,
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2014.Yet, unlike many other states that are strug-
gling to meet the quickly approaching deadlines,
New York has the support of nearly all stakehold-
ers, including Republican Senate leaders, as it
works to establish a state-run exchange. Since
the executive order was issued, the state has by
most accounts moved efficiently to get enroll-
ment started on time.

“New York is doing the best job one can expect
given all the challenges,” says New York Senate
Health Committee chair Kemp Hannon (R-
Nassau County), who in 2011 backed the bipar-
tisan bill to create an exchange that didn’t pass.
“I haven’t heard anyone griping,” he adds. “But
we’re building something entirely new, and even
Amazon had growing pains at the beginning.”

The law’s proponents say it’s crucial for prore-
form states like New York, California, Maryland,
and Oregon to have their exchanges up and run-
ning, enrolling people on October 1. Their suc-
cess would demonstrate that the Affordable Care
Act is working and would quiet critics like Sen.
Max Baucus (D-MT), who recently warned of a
“huge train wreck coming down” on exchange
implementation.> President Obama acknowl-
edged that launching the exchanges is “a big,
complicated piece of business.”

Nationally, the state exchanges are expected to
serve as a key mechanism in extending health
coverage to an estimated twenty-seven million
uninsured Americans by 2016 and in fostering
competition that will curb health care cost
growth. Nearly 1.6 million New Yorkers are pro-
jected to access coverage through the state’s
exchange.

“There are a lot of eyes on New York,” says
Donna Frescatore, a Cuomo health policy adviser
and former state Medicaid director whom the
governor appointed executive director of the ex-
change last July. “We’re alarge state, and we have
the opportunity to significantly reduce the num-
ber of uninsured. There are a lot of very inter-
ested folks rightfully asking us good questions.”

Skepticism Persists

Whether they know it or not, New York’s 2.7 mil-
lion uninsured residents—16 percent of the
state’s nonelderly population—have a lot riding
on the exchange’s success. One of them is
Cynthia Morgan of Dunkirk, a town on Lake
Erie south of Buffalo.

Morgan, a fifty-eight-year-old former hotel
manager, has been out of work and uninsured
forthe past three years. The lack of insurance has
been especially difficult because she has a heart
condition, takes eight different prescription
drugs, and—after a bad car accident—had to pay
off $7,000 in medical bills out of pocket. She
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hasn’t been to the doctor, even at a free clinic,
in a year because she can’t afford the preventive
screening tests.

After learning that her family’s income is too
high for her to qualify for Medicaid, Morgan
looked into buying private coverage but found
it would cost her at least $300 a month—an
unaffordable chunk of her husband’s $1,700
monthly Social Security check. She’s a prime
candidate for the New York exchange.

Morgan admits that she doesn’t know much
about the Affordable Care Act or the exchange.
And when she is told that people like her with a
household income of less than 400 percent of the
federal poverty level will qualify for either ex-
panded Medicaid or federal subsidies to help
them buy coverage, she is skeptical.

National polls show that most Americans in
her position also lack knowledge about the
health care law’s benefits. A recent Enroll
America survey found that 78 percent of un-
insured people did not know they will have ac-
cess to “a quality health insurance plan” that they
can afford.! In addition, 42 percent of Americans
were unaware that the Affordable Care Act was
still in effect, according to a recent Kaiser Family
Foundation survey.’

Morgan can envision what it would mean for
her if the law’s promise is fulfilled. “Oh, God,
that would be great—if there’s going to be a plan
that’s affordable,” she says. “But come on now,
it’s really hard to believe.”

The fate of the New York exchange will depend
heavily on the state’s effectiveness in getting the
word out and enrolling uninsured people like
Morgan. It also will hinge on signing up small
businesses—those with fewer than fifty-one full-
time employees—to buy coverage for their em-
ployees in the state’s separate Small Business
Health Options Program, known as the SHOP
exchange. Many small businesses currently
don’t insure their workers, saying they can’t af-
ford to do so.

Enrollment in New York’s individual exchange
is projected to reach 615,000 and another
450,000 in the SHOP exchange.® Nearly 60 per-
cent of those expected to sign up in the individ-
ual exchange were previously uninsured.” It’s
estimated that another 510,000 uninsured peo-
ple will be eligible through the exchange for
Medicaid or the state’s Child Health Plus public
coverage, including 75,000 who will be newly
eligible under the expanded Medicaid program
and 435,000 who are currently eligible but not
enrolled.

But many observers are nervous. As of early
May, the New York Department of Health had
not announced a plan for public education, out-
reach, and enrollment. It has received applica-
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tions from organizations seeking to provide
“navigator” services to help individuals and
small businesses interested in buying coverage
through the exchange. The department is not
expected even to announce what navigators it
has chosen to work with until July.

“We’re concerned about the timing,” says
Elisabeth Benjamin, vice president of health ini-
tiatives for the Community Service Society of
New York, which runs a consumer assistance
program that helps people with questions about
health insurance. The organization has applied
to set up a statewide navigator network. “To get
people trained as navigators by the time of open
enrollment seems unlikely.”

Early Stumbles

Despite ongoing concerns, stakeholder groups
are relieved that New York’s state-run exchange
was established in the first place. That almost
didn’t happen because of a combination of tim-
ing, a busy legislative agenda, and conservative
opposition to President Obama’s health re-
form law.

In June 2011 Governor Cuomo reached an
agreement with the leaders of both houses of
the state legislature—the Assembly is controlled
by Democrats, the Senate by Republicans—on a
bill to establish a state exchange run by an inde-
pendent public authority, governed by a board of
representative stakeholders. Initially, Cuomo
had envisioned an exchange that would engage
in aggressive selective contracting with health
plans, while Senate Republicans and the health
insurance industry preferred an open-market
model that would allow any plan meeting ex-
change criteria to participate. The legislation
that moved forward was a compromise.

The Assembly passed the bill, which then went
to the Senate—where it was expected to pass. The
Senate Republican Conference took the bill up
on June 23, 2011, the next-to-last night of the
legislative session, which had been consumed
with controversial bills on same-sex marriage
and capping property tax growth. Senate Health
Committee chair Hannon says GOP leaders sim-
ply decided they didn’t have time to consider the
complicated exchange bill. Its failure stunned
everyone.

Governor Cuomo reintroduced the bill early
in the 2012 legislative session as part of his
proposed budget. But by then the presidential
election campaign was in full roar, and fiery
opposition to “Obamacare” had become a litmus
test within the national Republican Party. The
longtime Assembly Health Committee chair,
Richard Gottfried (D-New York City), says state
Senate Republican leaders refused to take up the

exchange bill, arguing that the issue would be
moot if the US Supreme Court struck down the
Affordable Care Act or Obama was not reelected.

Soon after, Governor Cuomo announced that
he had analyzed state law and concluded it al-
lowed him to order the Department of Health to
set up the exchange as a bureau within the de-
partment, although he couldn’t unilaterally es-
tablish an independent public authority to run
the exchange. He issued his executive order
April 12, 2012.

“We were lucky here that we have a strong
governor who said it was ridiculous to wait until
it would be too late to set up our own exchange,”
says the Community Service Society’s Benjamin.
“From a consumer perspective, that was the
right call.”

After the governor issued the order, Gottfried
says, “there was not a peep of controversy. That’s
because while Senate Republicans may not have
wanted their fingerprints on it, all the stakehold-
ers, including the insurers, very much wanted an
exchange and they didn’t want Washington run-
ning New York’s insurance market.”

The extended legislative impasse delayed ex-
change implementation to some degree. In the
interim, however, the New York State Health
Foundation supported a number of studies, in-
cluding reports about consumer protections,
customer assistance, key business functions of
the exchange, and therole of brokers. The results
of these studies helped the state get off to a fast
start once it finally established an exchange.

Since Governor Cuomo’s executive order, New
York has received nearly $370 million in federal
implementation grants. Under the Affordable
Care Act, every state exchange must be finan-
cially self-sufficient by 2015. New York has not
yet announced how it plans to finance the ex-
change’s day-to-day operations after 2014, al-
though it’s expected to impose user fees, as most
states probably will. The budgeted 2014 operat-
ing cost of $120 million will be fully funded by the
federal government; over the two years that fol-
low, the budget drops to $97 million, then
$75 million.

In most states with an exchange, the legisla-
ture created an independent public authority to
oversee the development and operation of the
new marketplace. The long-term impact of
New York’s less common approach remains to
be seen.

The Cuomo-ordered exchange is housed
within New York’s Department of Health, an
executive branch agency that oversees Medicaid,
other public insurance programs, and some
health maintenance organizations. But it is the
state’s Department of Financial Services that
oversees other types of commercial health plans.
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“It’s one of those ironic things that it’s probably
working out better than the original concept,”
Hannon says. “You have people sticking with
their areas of competency, and you avoid dupli-
cate functions.”

But others, including some who generally
praise the Department of Health’s work on the
exchange, say that having the exchange within
the executive branch rather than under an
independent public authority has led to less
transparency and public engagement. Austin
Bordelon, an analyst with Leavitt Partners,
which tracks exchange efforts nationally, says
that compared with Oregon—a pacesetter in
transparency—New York has provided little vis-
ibility into its exchange development process.

The Community Service Society’s Benjamin
agrees in part. “Press outreach and external af-
fairs are very tightly controlled,” she says. “It’s
not that we don’t trust them, but people are feel-
ing nervous that we haven’t had a public stake-
holder meeting since last November. The state
feels a little bunkered in.”

Building On A Strong Foundation
Compared with other states’ exchanges,
New York’s exchange started off with some
major advantages—as well as some distinct
disadvantages.

The most obvious advantage is that the state
has a strong tradition of regulating health care
markets that’s widely accepted by stakeholder
groups and both Republicans and Democrats.
As a result, when the New York exchange an-
nounces plan premiums later this summer, con-
sumers are unlikely to experience the so-called
rate shock that purchasers in most other states
may experience.

Across the country, health plans have warned
that they’ll have to jack up premiums because of
the Affordable Care Act’s requirements: Starting
January 1, 2014, all health plans must accept
applicants without regard to preexisting medical
conditions and must limit the differences in the
premiums they charge that are based on age, sex,
and medical condition, so that no one group pays
more than three times what another group pays.
Younger, healthier people will pay more, and
older, sicker people will pay somewhat less.

The difference in New York is that the state
already requires insurers to accept all applicants
in the individual and small-group markets.
Regulators also have established a system in
which insurers have to charge everyone in the
same market the same premium, regardless of
age or health status.

When implemented in the 1990s, these rules
led to a sharp increase in premiums, particularly
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in the individual market, and a dramatic reduc-
tion in the number of New Yorkers purchasing
coverage in the individual market. Only about
17,000 people now have such insurance, and
they each pay as much as $1,300 a month. Today,
the same rules are expected to ease New York’s
transition into next year’s reformed insurance
market.

A recent Society of Actuaries report projected
that premiums in New York’s individual market
would decrease 13.9 percent in 2014. That would
be the largest drop in the country. In states
with little or no previous insurance market re-
forms, rates are projected to increase as much as
81 percent.®

“The bad news is we’ve been paying high
rates all along,” says David Sandman, senior
vice president of the New York State Health
Foundation. “The good news is they won’t get
worse and will probably get better.”

Another advantage is that unlike some states
thatare dominated by a small number of insurers
and provider systems, New York has relatively
robust competition in both the insurance and
hospital markets in many of its regions. There
are nearly forty insurers doing business in the
state, including about a dozen with significant
market share.

As a result, most observers predict that
New York’s exchange will offer an adequate num-
ber of health plans in each regional market—a
major worry for exchanges in other states.
Participating plans may include national insur-
ers like Oxford and Aetna; nonprofit health
maintenance organizations (HMOs) such as
the Capital District Physicians’ Health Plan;
Blue Cross Blue Shield plans, including Empire
and Excellus; the state’s nonprofit CO-OP
(Consumer Oriented and Operated Plan), the
Freelancers Insurance Company; and plans
sponsored by hospital systems. The exchange
also may include Medicaid managed care plans,
such as Fidelis, that obtain commercial licenses
to serve exchange customers.

“I think there probably will be six or seven
plans participating in the small-group exchange
in most of the twenty-four counties we cover,”
predicts Robert Hinckley, chief strategy officer
for the Capital District Physicians’ Health Plan,
whose Albany-based HMO serves 400,000
commercial, Medicare, and Medicaid members.
“We’re planning on being active in the individual
exchange as well. 'm optimistic there will be
participation. I think most of the plans are look-
ing at this as a defensive play to keep the groups
they have.”

In addition to the New York exchange’s built-
in advantages, some clear challenges remain.
With a highly diverse population of nearly twenty
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million people and multiple complex and frag-
mented regional markets, New York will not be
the easiest state in which to conduct outreach
and enrollment.

It’s estimated that 37 percent of the potential
enrollees in New York’s individual exchange
speak a primary language other than English—
and 19 percent have a primary language that is
neither English nor Spanish.® That’s why stake-
holders are eager to hear exchange officials’
plans for public outreach and enrollment, and
why they put so much importance on the navi-
gator program, which will provide help to con-
sumers in their own languages.

Exchange officials know that effective out-
reach is crucial. They encouraged a wide range
of organizations, including chambers of com-
merce and trade organizations, to apply to serve
as navigators, and they decided to allow insur-
ance brokers to sell exchange products to both
individuals and small businesses. The state plans
to spend nearly $30 million a year on navigator
assistance for consumers. Plans for the public
outreach campaign were scheduled to be dis-
cussed at regional public advisory committee
meetings in late May.

“We need an ‘all hands on deck’ approach,”
says Frescatore, the exchange’s executive direc-
tor. “Our outreach efforts will focus on those
populations that are the most difficult to reach.
We know our ability to reduce the number of
uninsured is highly dependent on our outreach
strategies and partnerships.”

Tough Decisions Ahead

Even with those reassurances, stakeholder
groups are fretting because there is so little time
before October 1 to work through the enormous
challenges and myriad policy decisions involved
in setting up a working exchange.

Health plans had to scramble to file applica-
tions to offer products on the exchange, includ-
ing listing their proposed rates, by the end of
April 2013; the invitation to plans only went
out February 1. Meanwhile, plans continue to
negotiate with hospitals and other providers to
line up their networks. The Department of
Health says it won’t announce what plans will
be offered on the exchange, their premiums, and
their networks until later this summer.

Health plans are concerned about whether
enough young and healthy people will sign up
for exchange coverage to lower the overall pre-
miums. They also are wary about whether the
Department of Financial Services, which has pre-
mium approval authority, will approve rates that
will be adequate to cover the costs of the ex-
change risk pool. Given how small the individual

market has been until now, New York insurers
have less experience than those in other states
when it comes to setting rates for individual
purchasers.

“Our concern is plans will come in at one rate
level, the Department of Financial Services will
come back with a rate that’s substantially less,
and then there’s the question of whether plans
will participate in the exchange or not,” says Paul
Macielak, president of the New York Health Plan
Association. “We’re concerned about allowing
enough time for a dialogue.”

Hospital systems and physicians face tough
decisions about whether to join health plans’
networks. Those plans are negotiating aggres-
sively on reimbursement rates. Yet, because no
one knows how sick the exchange population
will be, hospitals are struggling to predict the
costs of serving this group. Frescatore says that
she has reassured hospitals that exchange health
plans would not base their reimbursement rates
on low Medicaid inpatient rates.

“Hospitals are anxious to support the idea of
exchanges to increase affordable and accessible
care,” says Jeffrey Gold, vice president for insur-
ance at the Healthcare Association of New York
State. “But the rate structures may or may not be
good deals for hospitals. So they’re having to
make tough choices in a compressed time frame,
without a lot of information.”

Hospitals also fear that many consumers will
choose plans with lower premiums and higher
cost sharing, forcing providers to spend more
time collecting copayments and coinsurance
from patients—a task they loathe. “If there’s a
migration to bronze and silver plans with higher
copays, as there was in Massachusetts, we will
have increased headaches,” Gold says. “Chasing
individual patient responsibility is one of the
hardest things for hospitals to do, and we’d love
not to do it.”

Small-business owners express uncertainty
about whether premiums for plans offered
through the exchange will be affordable. Addi-
tional costs from mandated essential health
benefits, a health insurance tax required by
the Affordable Care Act, and the surcharge that
the exchange is likely to impose to cover its
own administrative costs all could drive up
premiums.

The equation is somewhat different for busi-
nesses with twenty-five or fewer employees and
average wages of less than $50,000. Those busi-
nesses will be eligible for a sliding-scale tax
credit if they buy coverage through the SHOP
exchange and pay at least half of the premiums
for their workers. Yet many small business own-
ers remain skeptical that the exchange will be a
financially attractive proposition.
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They also wonder whether their employees will
have a choice of plans through the SHOP
exchange, or whether it will be the business own-
er’s responsibility to pick a single plan for all
employees. According to a survey conducted by
New York exchange officials, Frescatore reports,
76 percent of small-business owners said that
they would like their employees to have a choice
of plans in the SHOP exchange. The Obama ad-
ministration had intended to require state SHOP
exchanges to offer small-group employees that
choice, but it has delayed implementing the rule
because it’s technically difficult for the exchange
to let each employee enroll in a separate plan.
New York’s SHOP exchange nevertheless in-
tends to go ahead and offer each worker at par-
ticipating small businesses a choice of plans.

Under that model, employers will contribute a
fixed amount every month to cover their employ-
ees through the SHOP exchange. Each employee
will apply those funds to a plan that he or she
chooses, paying the difference if the premium is
higher than the employer’s contribution.

Complicating matters is the fact that the SHOP
exchange will not be the only place where small
businesses can buy group coverage. A growing
number of employee benefit firms are launching
private exchanges—such as HealthPass in New
York—which offer employers administrative
support and a choice of health plans for their
workers.? In addition, most small employers in
New York buy health insurance through brokers,
and the broker community remains skeptical
about the SHOP exchange.

“What you may see is plans outside the
exchange that are more creative in their benefit
packages that may fit better with particular
consumers,” says Dick Poppa, CEO of the
Independent Insurance Agents and Brokers of
New York, a trade association. “There certainly
is conversation about, ‘What if we have an ex-
change and no one comes?’”

Meanwhile, consumers are waiting to see
whether federal subsidies will make premiums
and cost sharing in the individual exchange af-
fordable enough for the most vulnerable con-
sumers. Much depends on how many people sign
up, and who they are. If enrollment is both heavy
and balanced between healthier and sicker peo-
ple, premiums may stop climbing or even drop.
But if mostly sicker people sign up, rates could
rise even higher.

Everyone is wary of predicting how successful
enrollment will be at the start, especially given
the relatively small federal tax penalty that indi-
viduals will have to pay if they do not obtain
insurance. “Whatever the rate is, for someone
who doesn’t have insurance today, it’s going to
be more than they want to spend and more than
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the penalties, and that will dampen the take-up,”
says the health plan association’s Macielak.

The Final Push

For their part, Frescatore and her fellow
exchange officials face numerous challenges,
including the urgent need to get a smoothly func-
tioning web portal up and running to enroll peo-
ple by October 1. New York has hired Virginia-
based Computer Sciences Corporation, which
also runs its Medicaid billing system, to design
the exchange web portal.

Exchange officials envision one-stop shopping
online, where individuals and families can sign
up for subsidized or unsubsidized private plan
coverage, Medicaid coverage, or the state’s Child
Health Plus coverage. Their goal is to have the
system automatically funnel applicants into the
program for which they qualify and then present
them with that program’s coverage options. The
exchange also will offer telephone assistance,
and navigators and brokers will be available to
give consumers help in person.

Exchange officials also are counting on the
federal government’s data hub to be operational
by the time enrollment begins. The hub, now in
testing, aims to provide a real-time link to infor-
mation from the Internal Revenue Service, De-
partment of Homeland Security, and other fed-
eral agencies. That connection will enable the
exchanges in New York and other states to in-
stantly determine applicants’ eligibility to par-
ticipate and receive federal subsidies to buy
coverage.

On top of all this, exchange officials still have a
major decision to make: Will they choose which
plans will be offered? Or will any plan that qual-
ifies be allowed to participate? Governor Cuomo
prefers the former—a selective approach that
Massachusetts took as part of its earlier reform
efforts and that California officials intend to im-
plement as well. Although New York exchange
officials haven’t announced any explicit policy
on this, they have signaled that they want to take
amiddle road between aggressively limiting plan
participation and letting everyone play. But first
they want to see what products insurers have
proposed in response to the plan invitation.

The New York State Health Foundation’s
Sandman suspects that exchange officials at first
will not be very aggressive about selective con-
tracting. “The thinking is, let’s create an attrac-
tive marketplace that health plans want to par-
ticipate in,” he says. “If we have a working model,
we can raise standards and use more purchasing
power later. But let’s not sink this ship before it
even starts to sail.”

Under the Affordable Care Act, insurance
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products offered through the exchanges must fit
within bronze, silver, gold, and platinum tiers
that range from covering 60 percent to 90 per-
cent of a policyholder’s total health care costs.
The act also allows a catastrophic, high-deduct-
ible tier for people younger than thirty. All prod-
ucts offered both inside and outside the ex-
change must cover at least an essential benefit
package that is actuarially equivalent to the
state’s chosen benchmark plan—which in New
York is Oxford’s exclusive provider organiza-
tion, a popular plan currently available to small
groups in the state.

Some experts fear that within each tier, insur-
ers will offer many different and potentially con-
fusing plan variations. “We heard that too much
choice is overwhelming and consumers need to
have manageable choice,” Frescatore says. “But
we also wanted to preserve plan innovation. We
wanted to come up with an approach so consum-
ers could have an apples-to-apples comparison of
exchange offerings in terms of premium, cost,
provider network, and quality ratings.”

The insurance industry seems comfortable
with New York’s approach so far. “Unlike other
states, New York hasn’t said anything about mov-
ing to selective contracting,” says Macielak. “You
can go to regions of the state where there are
maybe three plans, and we don’t know if all three
intend to participate in the exchange. I don’t
know how selective you want to be.”

Looking at the multitude of challenges and the
tight time frame for implementing the exchange
in New York and other states, politicians and
pundits already are predicting a difficult road.
Even President Obama recently said, “Even if we
do everything perfectly, there’ll still be...glitches
and bumps.”?

Across the country, Republican elected offi-
cials have blocked state-run exchanges in most
states, adding to federal officials’ burden and
increasing the chances of problems. Congres-
sional Republicans have also refused to approve
President Obama’sbudgetrequestfor $1.5 billion
next year to help implement the exchanges and
conduct a broad public education campaign
about enrollment.

Political observers say that Republicans hope
to exploit exchange snafus to argue that “Obama-
care” is a failure and to make gains in the 2014
congressional elections,' with an eye to rolling
back or repealing the landmark health care law.

“If it crashes and burns on October 1,”
Sen. Johnny Isakson (R-GA) recently warned
the federal official in charge of exchange imple-
mentation, “you’ve got a huge problem.”

The stakes for leading reform states like New
York are high, and New York officials are acutely
aware of that. “If we can’t do it well here, that will
undermine people’s confidence overall,” says
Assembly Health Committee chair Gottfried.
“It’s important that we not screw it up.” m
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Are You Ready? Private

Health Insurance

Exchanges Are Looming

Accenture Research shows: By 2017,

nearly 1 in 5 Americans will purchase
benefits from a health insurance
exchange, yet consumers are unaware

and ill prepared

Considerable attention has been paid to the
state health insurance (public) exchanges
created by the Patient Protection and
Affordable Care Act. These public exchanges
will expand and standardize coverage for an
estimated 30 million individuals by 2017'.
However, this transformation is also paving
the way for the rapid growth of another
quietly emerging channel. Private health
insurance exchanges have been incubating
for several years, but the accelerated
development of exchange products and
technologies has employers increasingly
re-evaluating traditional employee benefits.

Private health insurance exchanges will
rapidly upend insurance purchasing for
many of the 170 million people who receive
benefits through their employer. According
to Accenture research, private exchange
participation will approach public exchange
enrollment levels as soon as 2017 and
surpass them soon thereafter. The result:

Accenture: Insight Driven Health

In 2017 approximately 18 percent of the
American public will purchase insurance
through exchanges, radically transforming
the health insurance landscape.

Private exchanges facilitate employers'

move to a defined contribution funding
strategy to better manage future cost

trends and offer employees greater choice,
flexibility and a retail-like shopping
experience. While the market has remained
fairly nascent with fewer than one million
enrollees in 2012, employers are expressing
tremendous interest. Recent employer
surveys indicate that more than 1in 4
employers are considering moving to a
private exchange in the next three to five
years*3. Correspondingly, several benefits
consultancies—Aon Hewitt, Buck Consultants,
Mercer, Towers Watson—and a number of
health plans are launching private exchanges
to meet this expected demand.

A private (health insurance)
exchange is an online benefits
marketplace that lets individuals
shop for insurance products
including health, dental, vision,
life, auto and home. Typically an
employer will provide a “defined
contribution” (e.g., $5,000 that
works like a gift card) that can be
used to purchase products that best
meet individuals' needs, offering
greater choice and flexibility

than traditionally available.

Congressional Budget Office: Estimate of the Effects of the
Affordable Care Act on Health Insurance Coverage, February
2013.

2 NY Times (2/28/13): According to Aon Hewitt's survey, about
28 percent plan to move into a private health care exchange
over the next three-to-five years.

> Wall Street Journal (4/15/13): "With 56% of employers
considering a private exchange to provide benefits to their
active employees or retirees, the transformation of the US
health care landscape is well underway," said David Rahill,
President, Health & Benefits, Mercer.
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and SHOP.

Let the buyer beware

While private exchanges may be top

of mind for employers, employees are
largely unaware of this emerging model.
According to a recent Accenture survey

of 2,000 US consumers, 83 percent of
consumers are entirely unfamiliar with the
private exchange concept. A similar lack of
awareness exists about public exchanges®.
This lack of awareness is pervasive across all
demographic categories.

Widespread employer interest paired with
markedly low consumer awareness suggests
there may be material, latent demand for
the private exchange model. Accenture
research revealed that once presented with
the concept, 85 percent of those surveyed
expressed a neutral to positive outlook.

Accenture conducted an online survey of 2,000
consumers in the United States. The survey assessed
consumers between the ages of 18 and 64 who
receive health insurance through their employer or
other affiliation, their significant other, or individually.
The research was conducted in March 2013.

Copyright © 2013 Accenture
All rights reserved.

Accenture, its logo, and
High Performance Delivered
are trademarks of Accenture.

Respondents are attracted to choice,
flexibility, the personalized product selection
and the shopping experience. In fact, the
majority of respondents are even willing to
share personal information about themselves
and their families to receive personalized
recommendations through the platform.

This latent employee demand will further
accelerate private exchange adoption.

Private exchange providers have been
largely focused on educating employers of
the concept's benefits. However, private
exchanges will shift considerable financial
responsibility to employees, expanding
choice yet requiring users to become
superior individual risk managers. This
creates tremendous opportunity for carriers,
brokers and employers to take credit for an

Insight driven health is the foundation of more
effective, efficient and affordable healthcare. That's
why the world's leading healthcare providers and
health plans choose Accenture for a wide range of
insight driven health services that help them use
knowledge in new ways—from the back office to the
doctor's office. Our committed professionals combine
real-world experience, business and clinical insights
and innovative technologies to deliver the power of
insight driven health. For more information, visit:
www.accenture.com/insightdrivenhealth.

enhanced experience, yet also creates equally
tremendous risk as dissatisfied consumers
will blame plan sponsors. The majority

of survey respondents remain wary that
firms are merely looking to shift costs to
employees—a notion that employers should
quickly work to dispel.

Rapidly expanding private exchanges will
increasingly enter c-suite conversations.
Adoption has accelerated substantially, and
will continue to do so as public and private
exchanges demonstrate legitimacy and early
vendors mature their offerings. However,
this velocity of change will surprise a largely
unaware consumer population. This may
result in negative consequences for those
who lack the education, support, and tools
required to effectively manage increased
responsibility for personal health care risk.
Effectively addressing this latent demand
and supporting consumer success are critical
success factors for aspiring market leaders.

For more information, contact:

Richard Birhanzel
richard.f.birhanzel@accenture.com

Scott Brown
j.scott.brown@accenture.com

Joshua Tauber
joshua.tauber@accenture.com

* Kaiser Health Tracking Poll: March 2013 finds a majority of
Americans are unsure of how the ACA will affect them. While
58% of respondents in this poll said they understood that
exchanges are a provision of the law, this level of awareness
declined from 62% in an April 2010 poll. http://kff.org/nealth-
reform/poll-finding/march-2013-tracking-poll/

Accenture is a global management consulting,
technology services and outsourcing company, with
approximately 261,000 people serving clients in
more than 120 countries. Combining unparalleled
experience, comprehensive capabilities across all
industries and business functions, and extensive
research on the world's most successful companies,
Accenture collaborates with clients to help

them become high-performance businesses and
governments. The company generated net revenues
of US$27.9 billion for the fiscal year ended Aug. 31,
2012. Its home page is www.accenture.com.
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New Report Offers Status and Guidance on Addressing
Race, Culture, and Language in Health Insurance Marketplaces

Of the projected 24 million individuals who will obtain individual coverage through Health
Insurance Exchanges or Marketplaces by 2019, 42 percent (or 10 million) will be from racially
and ethnically diverse communities. While the Affordable Care Act includes explicit
requirements for non-discrimination, language access, and cultural appropriateness in the
Exchanges, narrow deadlines and tight budgets coupled with limited federal guidance have made
this task demanding for states and organizations.

The Texas Health Institute released a ggw reporf, “Implementing Cultural and Linguistic
Requirements in Health Insurance Exchanges,” supported by Kaiser Permanente’s Community
Benefit National Program Office, in collaboration with the W.K. Kellogg Foundation and The
California Endowment. This first-of-its-kind report offers a point-in-time update on progress and
timely guidance, best practices, and tools for states and organizations hastening to implement the
ACA’s cultural and linguistic requirements by October 1, 2013, when open enrollment begins.
Featured in the report are seven in-depth case studies on state-based exchanges in California,
Colorado, Connecticut, Maryland, New York, Oregon, and Washington, with information on
best practices on integrating race, culture, and language in planning and operations.

“This report has revealed how some of the leading states have clearly made health equity a
central priority in creating their Marketplaces and are working to assure that this goal is
integrated into their actions,” commented Dennis Andrulis, the project’s Director. He added that
“the report, in telling the stories emerging from these states and their communities, has identified
promising practices in designing exchanges and their early efforts to engage communities and
health care providers in reaching, enrolling, and assuring diverse residents understand how to
become insured.”

The audience for this report is broad, and includes states that can benefit from lessons learned
and best practices on engaging racially and ethnically diverse communities and designing
strategies to address culture and language in outreach and enrollment. Health plans and
providers can learn about new requirements and what peers are doing to prepare for exchange
participation. And community-based and advocacy organizations can draw on opportunities to
collaborate and be engaged to assure equity is integral to their state’s exchange.

This report is a part of a major initiative known as the Affordable Care Act & Racial and Ethnic
Health Equity Series to track, analyze, and report on the implementation progress and evolution


http://www.texashealthinstitute.org/uploads/1/3/5/3/13535548/thi_aca_exchange__equity_full_report.pdf

of over 60 provisions in the ACA aimed at eliminating racial and ethnic health disparities and
advancing equity across five priorities: (1) health insurance exchanges; (2) health care safety net,
(3) workforce support and diversity; (4) data, research, and quality; and (5) public health and
prevention. This Series represents the first comprehensive undertaking to report on
implementation progress and provides a unique compilation of resources for taking the equity
objectives of the ACA from vision to reality.

Following this release, an additional four reports on the remaining topics will be rolled out in the
coming months, all featuring user-friendly updates on the law, highlighting tangible funding and
program opportunities, sharing experiences and challenges, and offering practical information on
important tools, resources, and guidance that can inform states and other organizations as they
work to implement the ACA to advance racial and ethnic health equity. Finally, this work is
intended to contribute to a stronger advocacy to ensure that race, culture, and language remain a
core and integral part of transforming the U.S. health care system.

To access these reports and related resources on health care reform and equity, including an
enhanced executive summary of the exchange report, please visit
http://www.texashealthinstitute.org/health-care-reform.html.
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Habilitative Services Coverage for Children Under the

Essential Health Benefit Provisions of the Affordable Care Act
by Sara Rosenbaum, George Washington University School of Public Health and Health Services

Executive Summary
Habilitative services are defined by the National

Association of Insurance Commissioners as
“health care services that help a person keep,
learn or improve skills and functioning for daily
living.” Whether health insurance covers
habilitative services is a matter of great
importance in child health policy, because of the
prevalence of developmental disabilities among
children. In 2008, nearly one in seven U.S.
children experienced a physical or mental health
condition that led to some level of
developmental disability, a figure 17% higher
than a decade earlier.

The Affordable Care Act’s essential health
benefit (EHB) provisions establish coverage
standards for the individual and small group
health insurance markets, and habilitative
services and devices are included in the EHB
definition. The
implementation approach
taken by the Obama
Administration makes
state law the primary
source of regulatory
policy in defining EHBs.
In the absence of state standards, the
Administration has elected to give broad
deference to the health insurance industry to

Whether health
insurance covers
habilitative services
is a matter of great
importance in child
health policy.

define the level of habilitative services
coverage. Under federal regulations issued in
February 2013, insurers will be permitted not
only to define the benefit but also to engage in
“substitution” of greater rehabilitative services
for adults in favor of lesser habilitative services
for children.

Establishing state standards for health insurance
plans sold in the individual and small group
markets (including Qualified Health Plans
[QHP] sold in the Health Insurance
Marketplace) thus becomes key to health policy
for children with disabilities. The evidence
suggests that to date, only some states have
addressed this issue. Key regulatory issues
encompass coverage definition, permissible
limitations and exclusions, medical necessity
evaluation, the permissibility of substitution,
and the interaction between habilitative services
and mental health parity.

Introduction

This analysis examines coverage of habilitative
services for children under the essential health
benefits (EHB) provisions of the Affordable
Care Act (ACA). The issue of habilitative
services coverage is of major importance in
child health policy because of the prevalence of



developmental disabilities among children. In
2008, nearly one in seven U.S. children
experienced a physical or mental health
condition that led to some level of
developmental disability. * This figure
represents a 17 percent increase over the
proportion of children experiencing such
disabilities a decade earlier. Considerable
evidence shows that intervention at the earliest
time with a range of therapies aimed at
developing physical, mental, cognitive, and
socialization skills can be effective in reducing

the severity and scope of developmental delays.?

Because of the complex manner in which the
EHB provisions of the law interact with various
sources of health insurance, the analysis focuses
on several distinct health insurance markets: (1)
Medicaid and separately administered CHIP
programs; (2) the individual and small group
(under 100 employees) health insurance
markets; and (3) the large group market,
whether fully insured or self-insured. In
addition, the analysis touches on the relationship
of the EHB provisions to health plans that
maintain “grandfathered” status.

This analysis finds that the essential health
benefits provisions of the ACA have
significantly advanced access to habilitative
services coverage for children in the individual
and small group markets. However, it also finds
that final federal EHB regulations, issued by the
United States Department of Health and Human
Services in February 2013, may actively

1 C. Boyle et al., “Trends in the Prevalence of Developmental
Disabilities Among U.S. Children, 1997-2008,” Pediatrics
(published online, May 23, 2011) [accessed online at Centers for
Disease Control and Prevention, Developmental Disabilities
Increasing in the U.S.
http://www.cdc.gov/features/dsdev_disabilities/index.html (May
10, 2013)]

21d.
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incentivize EHB-governed health plans to
reduce habilitative services for children in favor
of more comprehensive rehabilitative services
for adults. Because of the primary role played
by states in defining the scope of EHB
coverage, state health policy becomes extremely
important to the strength of habilitative services
coverage for children.

This analysis begins with a background that
reviews the habilitative services coverage
landscape prior to passage of the ACA. It then
describes the EHB amendments and the course
of federal agency implementation. The analysis
concludes with a discussion of issues that arise
as the amendments are translated into coverage
in state markets.

Background: Pre-ACA Coverage of
Habilitative Services for Children

Private insurance, employer-sponsored plans
The National Association of Insurance
Commissioners (NAIC), whose model laws and
policies are considered authoritative in the field
of insurance regulation, defines the term
“habilitative services” as “health care services
that help a person keep, learn or improve skills
and functioning for daily liVing.”3 Prior to
enactment of the ACA, coverage of habilitative
services, whether for children or adults, was
effectively confined to the Medicaid program.
To be sure, strong advocacy in recent years led
to measurable gains in standards governing
habilitative services coverage under private
insurance in the case of children with autism
spectrum disorders. Indeed, as of August 2012,

3 National Association of Insurance Commissioners, Glossary of
Health Insurance Terms
http://www.naic.org/documents/committees_b_consumer_infor
mation_ppaca_glossary.pdf (Accessed online May 4, 2013)



http://www.cdc.gov/features/dsdev_disabilities/index.html
http://www.naic.org/documents/committees_b_consumer_information_ppaca_glossary.pdf
http://www.naic.org/documents/committees_b_consumer_information_ppaca_glossary.pdf

Lucile Packard Foundation for Children’s Health

37 states reported at least some insurance
coverage of applied behavioral therapy for
children with a covered diagnosis related to
autism spectrum disorders.* Inevitably, as with
state insurance benefit mandate laws generally,
state laws governing habilitative services
coverage may vary considerably in terms of the
level of diagnosis necessary to trigger coverage,
the amount, duration and scope of coverage
available, permissible types of treatment
limitations and exclusions, and permissible cost-
sharing. Moreover, as state laws related to
autism treatment coverage underscore, state
coverage law advances may be limited to certain
specific diagnoses.

In its 2011 report on the ACA’s EHB
provisions,” the Institute of Medicine (IOM)
noted that habilitative services are distinct from
rehabilitative care, since they are designed to
help a person attain a
particular function as
opposed to restoring a
prior level of functioning.
Recognizing the
extremely limited nature
of commercial insurers’
experience with
habilitative services
coverage, the IOM also pointed out that insurers
and health plans have extensive experience with
coverage of rehabilitative services, which
consist of similar physical, cognitive, and
mental health therapies, although carried out for
a different purpose.

Insurers and health
plans have used an
array of techniques
to exclude coverage
of treatments and
therapies when
needed for
habilitative reasons.

* National Conference of State Legislatures, Insurance Coverage
for Autism (August 2012) http://www.ncsl.org/issues-
research/health/autism-and-insurance-coverage-state-laws.aspx
(Accessed online, May 4, 2013)

® Institute of Medicine, Essential Health Benefits: Balancing
Coverage and Costs (National Academy Press, 2011), p. 61.

Despite the similarities between rehabilitative
and habilitative treatments, as the IOM noted,
insurers and health plans traditionally have used
an array of techniques to exclude coverage of
the treatments and therapies when needed for
habilitative reasons, despite the fact that the
only major difference between the provision of
such therapies to a child is the triggering set of
factors for their provision (i.e., attainment and
maintenance, versus restoration, of function).
The result of these exclusionary techniques has
been denial of access to otherwise-covered
therapies in the case of children (and adults)
who need treatment to attain and maintain
health and avert functional loss.

Numerous exclusionary tools come into play;
typically these tools are used in combination
with one another. One type of tool is to embed
treatment exclusions directly into the
contractual terms of coverage. For example,
health plan documents might define speech
therapy as care furnished by a licensed speech
therapist when medically necessary to “restore”
speech.® Another tool involves the exclusion of
certain treatment settings from coverage; an
example would be to insert a contractual
“educational” exclusion that bars otherwise-
covered treatments when furnished in school or
child care settings as part of an overall child
development program,” even in cases in which
the treatment is furnished by a licensed health
care professional. A third type of exclusionary
technique would be use of a medical necessity

® See, e.g., Bedrick v Prudential Insurance Co. 137 F. 3d 1253
(4" Cir., 1994) (speech therapy limited to treatments necessary
to “restore” speech and therefore denied to child with cerebral
palsy)

" See, Mondry v American Family Mutual Ins. Co. No. 07-1109
(7" Cir., 2009). In 1984, Medicaid was amended to stop this
type of service denial in the case of children receiving covered
therapies as part of individualized plans under the Individuals
with Disabilities Education Act (IDEA)
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standard that allows payment for covered
therapies only in cases in which the purpose of
the treatment is to recover lost function.? A
fourth type of tool is the use of internal practice
guidelines, which guide individual
determinations of medical necessity in particular
cases, that advise against interventions in the
case of children with developmental disabilities,
for whom such interventions are to be
considered educational in nature, with no hope
of health improvement.’

Medicaid and CHIP

As a program designed for impoverished
families, and children and adults with
disabilities, Medicaid historically has operated
in a fashion completely distinct from the
principles that guide the types of exclusions of
long term treatments for chronic physical and
mental conditions that characterize commercial
coverage. For this reason, Medicaid’s distinct
qualities are apparent not only in the
populations entitled to coverage but in the level
of coverage to which beneficiaries are entitled,
especially in the case of children.

Medicaid consists of both required and optional
services, and as a general matter, federal law
bars states from discriminating on the basis of
diagnosis in coverage of required services.'
This means that Medicaid prohibits states from
withholding otherwise covered treatments that
fall within required services classes simply
because a condition was present at birth as
opposed to developing later in life.

Moreover, where children are concerned, no
service class falling within the federal definition

8 See Bedrick, supra, note 4.
°Id.
1042 C.F. R. §440.230(b)
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of “medical assistance” is classified as optional;
instead, all services are required services. This
special coverage standard is the result of
Medicaid’s special early and periodic screening,
diagnosis and treatment (EPSDT) benefit, which
covers individuals from birth to age 21. Part of
Medicaid since 1967 and expanded significantly
by Congress in 1989, EPSDT offers not only
broad preventive benefits but also coverage of
all medically necessary treatments and services
falling within any of the covered classes of
services that together define the concept of
“medical assistance.” Furthermore, the
definition of EPSDT itself adds to the power of
its coverage requirements, since the term
“early” in the EPSDT statute modifies not only
“screening” but also “diagnosis and
treatment.”!
As a result, EPSDT effectively creates a
singular coverage standard that entitles children
to the broadest possible range of treatments and
services (without cost-sharing) at the earliest
possible point at which the need for treatment is
determined. Finally, EPSDT establishes a
medical necessity test that turns on whether a
treatment is necessary to “ameliorate” any
“physical or mental health condition,” thereby
eliminating any distinction between physical
and mental conditions or between conditions
that are present at birth or early infancy as
opposed to being subsequently acquired.

In 2006, Congress amended Medicaid to enable
states to substitute a more limited “benchmark”
benefit design (pegged to the commercial
insurance market) in place of traditional
Medicaid coverage for certain populations.*?

1142 U.S.C. §81396d(a)(4)(B) and (1)
12 §1937 of the Social Security Act, added by the Deficit
Reduction Act of 2005.
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(The 2006 benchmark amendment reflects both
a state option to adopt a commercially oriented
benefit design as well as state flexibility to buy
such commercial designs from sellers of
“benchmark plans.”) The 2006 benchmark
amendments thus were designed to pave the
way to a revision of Medicaid’s traditional
benefit design in ways that would pull it closer
to commercial norms, with their limited
coverage of long term treatments for chronic
physical, mental, and developmental conditions.
At the same time however, the 2006
amendments also preserved the full EPSDT
benefit package for children enrolled in
benchmark plans.*® Thus, even in the case of
children enrolled in Medicaid benchmark plans,
the full EPSDT benefit package remains the
coverage standard.

The Children’s Health Insurance Program
affords states far greater discretion in defining
the amount, duration, and scope of covered
services. Under CHIP, habilitative services
coverage remains a state option in the case of
separately administered CHIP plans. Because
the EHB provisions do not apply to state CHIP
plans, habilitative services remain a state CHIP
option in the wake of the ACA.

The Affordable Care Act

The Affordable Care Act transforms the market
for private health insurance. However, the scope
of the transformation varies depending on which
segment of the insurance market is in focus.
Certain ACA amendments apply to the private
coverage market as a whole, while others, such
as the EHB provisions, target the state-regulated
individual and small group health insurance
market. Furthermore, as discussed below, the

"3 §1937(a)(1)(A)(ii)

ACA cross-walks (that is, applies) the EHB
provisions to the Medicaid benchmark statute in
order to ensure going forward that states’
benchmark plans meet all EHB requirements.

Of course, the ACA’s EHB provisions are of
special importance to the Health Insurance
Marketplace (formerly termed Exchanges,
consistent with the Act’s statutory terminology).
This is because in order to be certified as
“Qualified Health Plans” (the type of plan sold
in the Marketplaces), issuers must demonstrate
that their QHPs cover all essential health
benefits in accordance with federal and state
requirements. The ACA exempts
“grandfathered” plans'* from nearly all of the
general market reforms, as well as the EHB
coverage requirements. But the test of
grandfathered status is sufficiently stringent so
that the proportion of plans that fall into this
special exemption category is expected to
decline significantly with time. *°

Key market reforms generally applicable to all
non-grandfathered plans sold in the individual
or group markets, whether fully insured or
self-insured

Certain of the ACA’s general market-wide
insurance reforms are especially relevant to a
discussion of the EHB provisions because they
address the basic question of access to coverage
among children and adults with disabilities:

A bar against lifetime and annual coverage
limits. The Act bars lifetime and annual
limits on coverage.® Prior to 2014, the Act

“PPACA §1251

1% Healthcare.Gov offers a clear explanation of which
protections do and do not apply to grandfathered plans.
http://www.healthcare.gov/law/features/rights/grandfathered-
plans/ (Accessed online May 5, 2013)

16 PHSA §2711 as added by PPACA §1001
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allows certain restricted annual limits on
benefits and services falling within the
“essential health benefits” category.17 Thus,
to the extent that a health plan of any size
offers habilitative services, coverage cannot
be subject to either annual or lifetime limits.
(Grandfathered plans are subject to the bar
against lifetime limits.)

Coverage of preventive services. The Act
requires coverage of certain preventive
services including services for infants,
children and adolescents that are “evidence-
informed preventive care and screenings
provided for in comprehensive guidelines”
issued by the Health Resources and Services
Administration (HRSA).'®* HRSA
guidelines'® encompass 26 separate
preventive services including numerous
screening procedures used to identify
children whose health conditions make them
candidates for habilitative treatment.

Uniform explanations of coverage. The Act
requires all health plans to use uniform
explanation of coverage documents and
standardized definitions.” The Act’s
uniform explanation of coverage documents
do not bind any plan to coverage of the
subject matter as described; (in other words,
actual coverage still depends on the terms of
the plan itself). Nonetheless, the uniform
explanation of coverage materials
incorporate the NAIC habilitative services
definition described earlier (“health care
services that help a person keep, learn or

Y PPHSA §2711(a)(2) as added by PPACA §1001

8 PHSA §2713(a)(3)
Phttp://www.healthcare.gov/news/factsheets/2010/07/preventive
-services-list.ntml#CoveredPreventiveServicesforChildren

2 pHSA §2715, added by PPACA §1001
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improve skills and functioning for daily
living”).

Guaranteed issue and renewal, and a bar
against pre-existing condition exclusions or
discrimination based on health status. The
Act requires all plans to make coverage
available regardless of health status.?
Furthermore the Act bars the use of pre-
existing condition exclusions? or other
forms of discrimination (such as pricing)
that are based on health status.”®

The EHB Requirements

The EHB provisions of the ACA designate 10
mandatory benefit classes, one of which is
“rehabilitative and habilitative services and
devices.” %* As noted, the EHB provisions apply
to all insurance products sold in the individual
and small group markets. The provisions also
apply to Medicaid “benchmark” plans (renamed
“Alternative Benefit Plans [ABPs]” by the
Centers for Medicare and Medicaid Services in
proposed rules issued in January 2013). As a
result, the EHB amendments effectively raise
the bar not only for private insurance but also
for Medicaid benchmark plans (now renamed
ABPs) that will enroll newly eligible adults ages
21 and older® as well as certain children, at
state option. (Recall, as previously discussed,
however, that individuals enrolled in benchmark

2! pHSA §2702, added by PPACA §1201
Z PHSAS§2704, added by PPACA §1201

Id.
2 The 10 categories consist of ambulatory patient services,
emergency services, hospitalization, maternity and newborn
care, mental health and substance use disorder services,
prescription drugs, rehabilitative and habilitative services and
devices, laboratory services, preventive and wellness services
and chronic disease management, and pediatric services
including oral and vision care. PPACA §1302(b)(1)
% 78 Fed. Reg. 4594-4724. See discussion of EHB coverage
through alternative benefit plans, 78 Fed. Reg. 4629-4631.
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plans and under age 21 remain entitled to the
full EPSDT benefit, a coverage guarantee that
the ACA does not alter. It is also important to
note that young adults entitled to Medicaid on
the basis of their status as former foster care
children remain exempt from the arguably more
limited benchmark rules and entitled to
traditional Medicaid coverage, which may
include richer benefits for serious and chronic
physical and mental health conditions).?

Thus, as the Table below illustrates, children
who are entitled to Medicaid remain fully
entitled to EPSDT, regardless of whether their
coverage is effectuated through traditional fee-
for-service arrangements, traditional Medicaid
managed care arrangements, or through
benchmark/ABP arrangements, or even through
enrollment in a Qualified Health Plan (QHP)
purchased by a state Medicaid program in the
Health Insurance Marketplace.?’ For this reason,
the habilitative coverage component of the EHB
requirement does not directly affect Medicaid-
enrolled individuals under 21.

But in the case of private health insurance, the
EHB requirement is far-reaching for the
millions of children expected to be enrolled in

% Social Security Act §1937(a)(2)(B)(viii), as amended by
PPACA §2004

27 Since Medicaid’s enactment, states have had the option to
cover bheneficiaries by buying private insurance coverage. This
option is now codified at 81905 of the Social Security Act.
Some states, such as Arkansas, are considering using the
purchase of Qualified Health Plans sold in the Marketplace to
cover some portion of their newly eligible population. Although
the Arkansas model appears at this point to be limited to adults,
there is no reason why a state could not also buy QHP coverage
for families with children. See CMS, Medicaid and the
Affordable Care Act: Premium Assistance
http://www.healthreformgps.org/wp-content/uploads/medicaid-
premium-assistance-3-29.pdf (March 29, 2013). See generally,
Sara Rosenbaum for Healthreform GPS for a discussion of
Medicaid premium support
http://www.healthreformgps.org/resources/using-medicaid-
funds-to-buy-qualified-health-plan-coverage-for-medicaid-
beneficiaries/ (Accessed online May 5, 2013)

plans sold in the individual and small group
markets, particularly those plans (i.e., certified
Qualified Health Plans) sold inside the Health
Insurance Marketplace. Particularly great
interest has been shown in the question of how
the EHB requirements will affect coverage
obtained through the Health Insurance
Marketplace, since it is this segment of the
insurance market in which individuals and
families, as well as small low-wage employers,
will qualify for subsidization through premium
tax credits (and cost-sharing assistance in the
case of individuals and families).

The EHB Statutory Provisions

As noted, the EHB statute sets forth 10 broad
benefit categories, including habilitative and
rehabilitative services and devices, and directs
the Secretary to define the EHB package. The
statute further provides that in carrying out her
implementation responsibilities, the Secretary
must take into account certain “considerations,”
three of which bear directly on habilitative
services coverage: First, in fashioning the
package, the Secretary must balance the health
care needs of a “diverse” population, including
children. Second, the Secretary must “not make
coverage decisions, determine reimbursement
rates, establish incentive programs, or design
benefits in ways that discriminate against
individuals because of their age, disability, or
expected length of life.” Third, the Secretary
must ensure that health benefits established as
essential [will] not be subject to denial . . . on
the basis of individuals’ present or predicted
disability. . "%

In addition to describing certain covered EHB
classes and establishing certain

2 pPACA §1302(b)(4)
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“considerations,” the statute also defines EHBs
in terms of their actuarial value. This definition
of EHBs in relation to their actuarial value as
well as their specific terms of coverage is
significant, as discussed below, because of its
implications for the practice of benefit
substitution.

Another key matter in examining the
implementation of the habilitative services
component of the EHB package is its interaction
with the Mental Health Parity and Addiction
Equity Act of 2008 (MHPAEA). Federal
regulations implementing MHPAEA® interpret
the Act as applying to both quantitative (e.qg.,
the number of allowable visits) and non-
quantitative (e.g., medical necessity, medical
management practices) treatment limits.
MHPAEA applies to all employer group plans
with 50 or more full-time employees, as well as
to QHPs of any size sold in the Health Insurance
Marketplace.*® As a result, understanding how
MHPAEA relates to any particular EHB class
becomes a significant factor in regulating the
practices of both QHPs as well as health plans
sold in the small group market.

The Secretary’s Approach to Implementation
In implementing the EHB provisions, the
Secretary has elected to delegate the power to
define EHBs to both states and insurers, at least
in the initial implementation years. Recognizing
the extent to which U.S. law emphasizes the role
of states in the regulation of insurance — an
emphasis that has long distinguished the U.S.
insurance market and that continues under the
ACA — the Secretary has taken an exceptionally
broad approach to defining the meaning and

2 75 Fed. Reg. 5410-5451 (Feb 10, 2010)
% pPpPACA §1311(i)
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scope of EHBs. The EHB regulations
effectively delegate the key decisions to states
and to the health insurance industry itself, which
has long enjoyed considerable discretion to
shape coverage design.*

The final rules, released in February 2013, *
were presaged by an Essential Health Benefits
Bulletin released in December 2011, which
laid out a highly deferential approach to
implementing the provisions. The deferential
approach set forth in the Bulletin, and carried
over into the final rules, reflects the
Administration’s view that the concept of
keeping and maintaining functioning is
“virtually unknown in commercial insurance... ”
Thus, despite the fact that the same collection of
therapies used in rehabilitative treatment (with
which, as the Bulletin acknowledged, insurers
have extensive experience) form the basis of the
therapeutic approaches used in habilitative
treatment, the Bulletin instead focused on the
fact that where habilitative care is concerned,
the focus is “on creating skills and functions” as
opposed to “restoring skills and function” in the
case of rehabilitation.** For this reason, the
Bulletin concluded, issuers needed
exceptionally broad latitude where
implementation of habilitative coverage is
concerned.

Employing this “virtually unknown” rationale,
the Bulletin lays out two options to covering
habilitative services in cases in which a state
elects not to define the scope of the term. Under
the first option, insurers may offer habilitative

31 See, generally, Sara Rosenbaum and David Frankford et al.,

Law and the American Health Care System (2d ed., 2012)

(Foundation Press, NY, NY)

%2 78 Fed. Reg. 12834 (February 25, 2013)

% http://cciio.cms.gov/resources/files/Files2/12162011/essential
health_benefits_bulletin.pdf (accessed online, May 5, 2013)

3 Essential Health Benefits Bulletin at p. 11.
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services “at parity” with rehabilitation; that is,
they may elect to cover the same range of
physical, mental, cognition, and other therapies
available through rehabilitative coverage,
simply substituting a habilitative-related test of
coverage (i.e., coverage is available when the
treatments are necessary to attain and maintain
functional skills as opposed to restoring them).
Alternatively — and highly significantly — the
Bulletin permits issuers on a “transitional basis”
to “decide which habilitative services to cover”
and report their coverage to HHS.*®

The final EHB rule preserves the Bulletin’s
construct, by establishing a multi-pronged
approach to habilitative services coverage in the
EHB-governed market. As a threshold matter —
and reflecting the deferential standard that
succeeding Administrations have taken to state
regulation of insurers ever since the 1996
enactment of the Health Insurance Portability
and Accountability Act (HIPAA) — the
regulations provide that states “may” determine
the meaning and scope of habilitative services if
their “base benchmark plan” (which is the
starting point for building the essential health
benefits package) does not already contain a
definition.®

The regulations then proceed to lay out what
might be thought of as the federal default
approach in the event that the state’s final EHB
benchmark does not include a definition of
habilitative services. Under this “default”
approach, the two coverage options presented in
the Bulletin are incorporated into the rules. That
is, an issuer either may use a “parity” approach
to habilitative coverage or it may determine the

% .
% 45 C.F.R. §156.110()

meaning and scope of habilitative coverage and
report it to HHS.>’

At this point, two other crucial aspects of the
final EHB rule come into play. The first is how
the final rule implements the bar against
discrimination against persons with disabilities,
as well as the requirement that the final package
reflect the needs of a diverse population. The
final rule *® simply repeats the terms of the
statute and does not amplify on their meaning or
apply the considerations to specific cases (such
as how the Administration expects that issuers
are to balance coverage of rehabilitative services
for adults with habilitative services for children
and adults with developmental disabilities).

The second crucial aspect of the final EHB rule
has to do with the issue of substitution, that is,
the discretion of insurers to substitute one set of
covered items and treatments for another, as
long as the package containing the substituted
benefits is the actuarial equivalent of the EHB
benchmark. The final rule allows states to bar
substitution. But in the absence of a state bar,
the rule permits issuers to substitute services but
only within the same benefit class. Since
rehabilitative and habilitative services fall
within the same benefit class,* this presumably
means that in selecting between the two
habilitative services coverage options under the
rule (i.e., parity versus insurer-defined level of
coverage), insurers may offer a lesser scope of
habilitative coverage in favor of a richer
rehabilitative benefit package. Such a coverage
design strategy may be highly desirable in a
QHP marketplace that is expected to attract
millions of older adults in poor health.

%7 45 C.F.R. §156.115 (a)(5)(i) and (ii)

% 45 C.F.R. §156.125(a)

% PPACA §1302 groups habilitative and rehabilitative services
together into a single benefit grouping.



Finally, it is important to note that in the context
of non-discrimination, the final EHB rule does
not address the interaction of habilitative
coverage under the EHB package with
MHPAEA.

In sum, the EHB regulations establish a tiering
approach to habilitative services coverage
policy. In the first tier, the federal government,
deferring to the primary role of states in the
regulation of insurance, will look to state law. If
a state standard is absent — that is, if the state
elects not to define the meaning and scope of
habilitative coverage, then the second tier
commences. Under this tier, insurers would be
free to use one of two approaches under the
federal default standard as laid out in the final
EHB rules. Under the first approach the insurer
would offer habilitative coverage at parity with
rehabilitative coverage. Under the second, the
issuer would fashion a habilitative benefit and
report on it. Under the substitution rule, and in
the absence of a state prohibition to the
contrary, the habilitative benefit could be
lessened in favor of a richer rehabilitative
services benefit.

A series of blog posts* at the Statereforum®
website maintained by the National Academy
for State Health Policy suggest that some states
have begun to develop approaches to
habilitative services coverage. As one might
expect, these approaches run the gamut, from
parity to complete or partial deference to issuers
(for example, allowing issuers to design
habilitative services coverage generally but
requiring them to cover at least some level of
habilitative services for children with autism

40 http://www.statereforum.org/search/solr/habilitative%20
benefits (Accessed online May 5, 2013)
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spectrum disorders, presumably reflecting
underlying state benefit mandates).

The Approach Taken by the Office of
Personnel Management to Essential Health
Benefits

The federal Office of Personnel Management
(OPM) oversees the QHP certification process
in the case of multi-state QHPs. In the case of
habilitative services, OPM has taken a strikingly
different approach that suggests far less
deference to the insurance industry. As is the
case with the HHS regulations, OPM will
require issuers to follow a state’s definition of
habilitative services where the state provides a
definition. But where the state does not define
the coverage, the OPM rule indicates that the
agency “may determine what habilitative
services and devices are to be included in that
EHB-benchmark plan.”** Thus, unlike HHS,
OPM leaves the door open to a potentially more
directive approach to defining habilitative
services. With respect to the issue of benefit
substitution, OPM specifies that an issuer must
“comply with any state standards relating to
substitution of benchmark benefits or standard
benefit designs.”** Whether, in the absence of a
state bar against substitution, OPM in fact will
permit substitution within the
habilitative/rehabilitative coverage class is not
Clear.

The interaction of the EHB regulations across
public and private insurance markets can be
seen in the Table below.

Discussion
This analysis underscores that states remain the

*15 C.F.R. §800.105(c)(3)
25 C.F.R. §800.105(b)(3)
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first-level decision point where defining the
meaning and scope of EHBs is concerned. As
such, two possible avenues to a state definition
exist. The first is state benefit mandates in effect
as of December 31, 2011, which the federal
regulation incorporates into the final EHB rule.
To the extent that states mandated one or more
types of habilitative treatment coverage as of
that date, the mandate presumably would apply
unless amended or altered in state law. But in
many states, the benefit mandate may be limited
to certain diagnoses and certain treatments, in
contrast to rehabilitative coverage, which
typically pertains to a wide array of physical and
mental health/addiction disorder conditions for
which treatments aimed at aiding recovery are
appropriate.

At the same time, as the federal regulations
underscore, states retain the primary role in
defining the meaning of the federal habilitative
services coverage standard, regardless of their
own, separate state mandates. As the
Statereforum® materials suggest, at least some
states are moving to implement the habilitative
coverage provisions of the EHB amendments
separate and apart from whatever their pre-
existing state law benefit mandates may specify.
For example, some states already have indicated
that they expect issuers to maintain a “parity”
approach where habilitative/rehabilitative
services are concerned. Other states already
have indicated that in the absence of a specific
state benefit mandate, issuers will have the
discretion to define the habilitative benefit. In
the absence of a bar against benefit substitution,
this would permit a state issuer to use a more
restrictive approach to habilitative treatment
coverage, limiting coverage to certain
conditions, certain treatment settings, and
certain therapies that collectively offer a

narrower range of coverage than that available
when the focus is on rehabilitation as opposed to
habilitation.

In states that are considering defining
habilitative treatment coverage rather than
defaulting to the federal standard or parity or
issuer definition, a number of considerations
arise.

Defining habilitative treatment. The NAIC
definition (“health care services that help a
person keep, learn or improve skills and
functioning for daily living”) offers the
important benefit of having been adopted and
endorsed by the NAIC, whose model laws and
policies, as noted above, are considered
authoritative in the field of insurance regulation.
The definition implicitly, yet importantly,
reflects a consensus by an authoritative body
that such a definition can be implemented by the
industry in terms of coverage design, coverage
determination, and coverage pricing, all key
considerations.

The applicable medical necessity standard and
medical management considerations. Under the
NAIC definition, a treatment or service would
be considered medically necessary if the
intervention is necessary to help the individual
keep, learn, or improve skills and functioning
for daily living. This scope appears to be
consistent with the clinical underpinnings of
habilitative services. Coverage would not be
confined to “attainment” situations (i.e., learn)
but would also preserve access to coverage
where the intervention is needed to maintain
(i.e., keep) skills and functions. The one notable
consideration that does not fit neatly into the
NAIC definition but that would be relevant to
coverage decision-making is whether the
treatment is needed to avert deterioration,



although even here, the concept of “keep”
arguably encompasses both maintaining and
averting loss. Adoption of the NAIC definition
of habilitative services with appropriate
accompanying indications of policy intent
presumably would ensure that the term “keep”
is understood as addressing not only
maintenance but also the avoidance of loss of
functioning.

Limitations and exclusions. An important issue
in habilitation is the treatment settings in which
otherwise covered services will be recognized.
In the case of adults receiving either habilitative
or rehabilitative services, the location of care
may be either an inpatient or outpatient clinical
setting. In the case of children, the service
location might be a comprehensive day program
or school setting, where, during the day of
education or child care, a child in need of
habilitative treatments receives additional or
extra therapies by licensed clinical health
professionals. In these situations an important
consideration is whether, as long as the health
care professional meets applicable state
licensure and certification requirements and is
furnishing a covered benefit (e.g., speech
therapy, physical therapy, therapy to improve
cognition or socialization), issuers will have the
discretion to exclude otherwise covered
treatment because it is received in an
educational or social setting.

Substitution versus parity. As the federal
regulations underscore, substitution is not
uncommon in the commercial insurance market.
Because habilitative and rehabilitative services
arguably fall within a single benefit class, it
would be possible for an insurer to limit
habilitative coverage in order to expand
rehabilitative coverage. If this result is not
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desired, then state law would need to explicitly
bar substitution within the benefit classes, as so
indicated by the federal rule.

Interaction with mental health parity
requirements. As noted, mental health parity
requirements apply to both QHPs sold in Health
Insurance Marketplaces and to small group
plans sold outside the Marketplace and covering
50 or more full-time employees. In order to
clarify the relationship between the MHPAEA
requirements and habilitative services, it would
be helpful for a state’s habilitative coverage
policy to specify the application of MHPAEA in
the habilitative treatment context, with respect
to both quantitative and non-quantitative
treatment limits. By specifying the application
of MHPAEA, state habilitative coverage policy
would underline the fact that on matters having
to do with coverage design or management,
MHPAEA prohibits insurers from treating
children with mental disabilities in a manner
different from those with physical disabilities.
Examples of key design and management
aspects of insurance where MHPAEA could
make a decisive difference would be
differentials in the use of treatment plans that
require ongoing insurer re-certification, the use
of fixed practice guidelines that specify absolute
coverage limits (as opposed to softer limits that
defer to clinical judgment), differentials in
quantitative treatment limits, or differential cost-
sharing requirements.

Conclusion

Ultimately, the federal government may use the
results of the information it gains in overseeing
the EHB coverage market — both inside and
outside the Health Insurance Marketplace — to
move in the direction of a more uniform
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national standard. Because the information on
habilitative services coverage proposed by QHP
bidders is not public, it is not possible to know
with certainty how many issuers are proposing
to use a parity approach as opposed to an
alternate approach that also allows substitution
within the habilitative/rehabilitative benefit
class. As QHPs come on line in both federally
administered and state-based Marketplaces, the
task of understanding the current state of
habilitative coverage in the EHB market will be
eased. It also will be important to determine
whether coverage differences emerge in that
portion of the EHB market that lies outside of
the Health Insurance Marketplace and that
involves direct sales by agents and brokers. Also

of importance will be how OPM approaches the
question of habilitative services coverage in the
case of issuers that do not operate under state
coverage standards. The OPM regulations at
least hint at the notion that the agency is
considering more decisive and uniform
habilitative coverage standards in its
negotiations with issuers, but, of course, it is
still too early to tell. In the meantime, state EHB
coverage policy offers the crucial starting point
for habilitative services coverage.

Sara Rosenbaum is the Harold and Jane Hirsh
Professor of Health Law and Policy at the
George Washington University School of Public
Health and Health Services.
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Table 1. Coverage of Habilitative Services for Children Across Multiple Insurance
Markets and Plan Types

Market and Plan Type Habilitation Coverage Standard

Medicaid and CHIP

Fee-for-service Under EPSDT, children are entitled to all federally
recognized Medicaid benefits necessary to diagnose and
ameliorate physical and mental health conditions

Traditional managed care®® Same coverage standard
Alternative benefit plans** Same coverage standard
PremiumA?ssistance for qualified health plan (QHP) Same coverage standard
coverage

Separately administered CHIP plans State defines coverage

Essential Health Benefit (EHB)-Governed Markets

(Individual policies and Small Group Plans)

Inside the Health Insurance Marketplace for Qualified
Health Plans (QHPs)*

State-based Marketplaces State sets the standard or default to federal standard at
state option®’

Federally facilitated Marketplaces State standard applies; if none, then default to federal
standard (habilitation/rehabilitation parity or issuer-
designed standard)*®

OMB-certified multi-state QHPs State standard applies; if none, then OPM negotiates
with the QHP issuer.

Outside the Health Insurance Marketplace State sets the standard; if none, federal default standard
applies

Large Employer Groups, Insured or Self-Insured At the discretion of the group sponsor and the issuer or

plan administrator: EHB standard does not apply

3 Social Security Act §1932

* Social Security Act §1937

5 Social Security Act §1905, with or without an accompanying §1115 demonstration waiver
6 Formerly termed Exchanges

4745 C.F.R. §156.110(f)

8 45 C.F.R. §156.115(a)(5)(i) and (ii)

Habilitative Services Coverage for Children
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Explaining High Health Care Spending
in the United States: An International
Comparison of Supply, Utilization,
Prices, and Quality

Davip A. SQUIRES
THe CoMMONWEALTH FUND

ABSTRACT: This analysis uses data from the Organization for Economic Cooperation and
Development and other sources to compare health care spending, supply, urtilization, prices,
and qua.lity in 13 industrialized countries: Australia, Canada, Denmark, France, Germa.ny,
Japan, the Netherlands, New Zealand, Norway, Sweden, Switzerland, the United Kingdom,
and the United States. The U.S. spends far more on health care than any other country.
However this high spcnding cannot be attributed to higher income, an older popu]ation, or
greater supply or utilization of hospitals and doctors. Instead, the findings suggest the higher
spending is more likely due to higher prices and perhaps more readily accessible technology
and greater obesity. Health care quality in the U.S. varies and is not notably superior to the
far less expensive systems in the other study countries. Of the countries studied, Japan has the

lowest health spending, which it achieves primarily through aggressive price regulation.

* k k Kk K

INTRODUCTION

Health care spending is a key component of any industrialized country’s economy. It
provides a major source of employment, often for highly skilled workers and in rural
areas without other signiﬁcant industries. In addition, the development of d_rugs and
medical technologies can lead to breakthrough products, innovation hubs, and new
markets. Most important, health spending satisfies fundamental individual and social
demands for services that bring 'meroved health, greater Productivity, and longer lives.
Compared with most other sectors of the economy, a large share of health care
is publicly funded. In all industrialized countries, with the exception of the United
States, health care affordabi]ity is ensured th_rough universal insurance-based or tax-
financed systems.' In the U.S., public funds contribute to health care through



insurance programs like Medicare and Medicaid, as well
as through tax policy that supports employer-sponsored
health insurance, delivery systems like the Veterans
Health Administration, and research by the National
Institutes of Health. Because of the significant public sec-
tor stake in health care, ensuring we receive value for this
investment is a compelling social concern.

This study updates previous cross-national stud-
ies sponsored by The Commonwealth Fund using health
data from the Organization for Economic Cooperation
and Development (see Methods).> It compares health
care spending, supply, utilization, prices, and qua|iry in
13 industrialized countries: Australia, Canada, Denmark,
France, Germany, Japan, the Netherlands, New Zealand,
Norway, Sweden, Switzerland, the U.K., and the U.S.
The analysis finds that the U.S. spends more than all
other countries on health care, but this higher spending
cannot be attributed to higher income, an aging popu-
lation, or greater supply or utilization of hospitals and
doctors. Instead, it is more likely that higher spending
is largely due to higher prices and perhaps more readily

accessible technology and greater obesity. Despite being

Tue Commonweartn Funp

more expensive, the quality of health care in the U.S.
appears to be variable, with better-than-average cancer
survival rates, middling in-hospital mortality rates for
heart attacks and stroke, and the worst rates of presum-
ably preventable deaths due to asthma and amputations
due to diabetes compared with the other study countries.
In contrast, Japan, which has the lowest health spending
among these countries, controls costs primarily through
aggressive price regulation—demonstrating the powerful

correlation between health care prices and total spending.

KEY FINDINGS

Health Care Spending in the U.S. Is Far
Greater Than in Other Industrialized
Countries

As previous studies have shown, health care spending in
the U.S. dwarfs that found in any other industrialized
country. In 2009, U.S. spending reached nearly $8,000
per capita, The other study countries spent between
one-third (Japan and New Zealand) and two-thirds
(Switzerland and Norway) as much (Exhibits 1 and 2).*

Exhibit 1. International Comparison of Spending on Health, 1980-2009

Average spending on health
per capita ($US PPP)

8000
7000 -
6000 1

5000 1

3000 1
2000 1

1000 1

Total expenditures on health
as percent of GDP

18 1
16
14
12

10

Note: PPP = Purchasing power parity—an estimate of the exchange rate reqguired to equallze the purchasing
power of different currencies, given the prices of goods and services in the countries concerned.

Source: OECD Health Data 2011 (Nov. 2011).
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Exhibit 2. Health Spending in Select OECD Countries, 2009

Population GDP Total health spending Health spending, by source of financing

(millions) per t;apitatl Per t:apitah % GDP Public Private Out-of-pocket
Australia 22.0 $39,924 $3,4457 8.7%" $2,342° $4767 $627°
Canada 33.4 $38,230 $4,363 11.4% $3,081 $646 $636
Denmark 5.5 $37,706 $4,348 11.5% — —_ s
France 62.6 $33,763 $3,978 11.8% $3,100 $587 $291
Germany 81.9 $36,328 $4,218 11.6% $3,242 $424 $552
Japan 127.5 $32,431 $2,8787 8.5%" $2,325° $99° $454°
Netherlands 16.4 $41,085 $4,914 12.0% — —_ =
New Zealand 4.3 $28,985 $2,983 10.3% $2,400 $184 $399
Norway 4.8 $65,730 $5,3562 9.6% $4,501 $43 $808
Sweden 9.3 $37,155 $3,722 10.0% $3,033 $69 $620
Switzerland 7.7 $45,150 $5,144 11.4% $3,072 $504 $1,568
United Kingdom 60.9 $35,656 $3,487 9.8% $2,935 $188 $364
United States 306.7 $45,797 $7,960 17.4% $3,795 $3,189 $976
OECD Median 10.7 $33,434 $3,182 9.5% $2,400 $193 $559

E 2008.
AUJUSTGU for differences in cost of Ii\.rlng.
Source: OECD Health Data 2011 (Nov. 2011).

Accounting for differences in national income, the U.S.
still far outspent the other countries, dedicating more than
17 percent of its gross domestic product (GDP) to health
care compared with 12 percent or less in all other coun-
tries. These figures reflect health spending inflation that
has rapidly surpassed GDP in recent decades.

While there is a positive correlation between
health spending and per capita income in the 34 member
countries in the Organization for Economic Cooperation
and Development (OECD), the higher spending
observed in the U.S. does not seem primarily attribut-
able to greater income. In the wealthiest of the study
countries, Norway, health spending accounts for only
9.6 percent of GDP—nearly 8 percentage points less
than in the U.S. (Exhibit 2). Based on national income
and health spending in other OECD countries, a linear
regression would predict that U.S. health spending would
be $4,849 per capita or 11 percent of GDP—far less than
is actually observed.’

Public spending in the U.S. accounted for
almost half of all health spending in 2009, whereas in
other countries it accounted for between 60 percent
(Switzerland) and 84 percent (Norway and the U.K.)

However, in terms of spending per capita, only Norway

($4,501) had higher public health care spending than the
U.S. ($3,795). In fact, public per capita spending in the
U.S. exceeded rtotal per capita health spending in Sweden,

the U.K., Australia, New Zealand, and Japan.

U.S. Has Smaller Elderly Population and
Fewer Smokers, But Higher Obesity Rates
One potential explanation for the high level of U.S.
health care spending is to attribute it to the aging popula-
tion, as the baby boom generation enters retirement age
with correspondingly greater health care needs. However,
this theory does not appear to be borne out. While the
population is growing older, the U.S. has a relatively
young population compared with the other study coun-
tries (Exhibit 3). Only 13 percent of the U.S. population
was older than 65 in 2009, compared with the OECD
median of nearly 16 percent. New Zealand was the only
study country with a smaller elderly population than the
U.S., whereas more than one-fifth of the populations of
Germany and Japan were over 65. Moreover, the propor-
tion of the U.S. population over age 65 has grown rela-
tively slowly in recent years, rising only 0.5 percent since
1999, suggesting that an aging demographic has not been
a primary driver of health spending increases over the

past decade.
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Exhibit 3. Determinants of Health in Select OECD Countries, 2009

Percent of population

Tobacco consumption
(% population age 15+ Obesity

over age 65 who are daily smokers) (% population with BMI > 30)
1999 2009 1999 2009 1999 2009
Australia 12.3% 13.3% 22.1%° 16.6%" 21.7% 24.6%"
Canada 12.5% 13.9% 23.8%° 16.2% 13.6%>¢ 24.2%
Denmark 14.9% 16.1% 31.0% 19.0% = e
France 15.9% 16.7% 28.0% 26.2%"> 8.2%%¢ 11.2%>¢
Germany 16.1% 20.5% 24.7% 21.9% 11.5%° 14.7%°
Japan 16.7% 22.7% 33.6% 24.9% 2.8% 3.9%
Netherlands 13.5% 15.2% 27.8% 28.0% 8.7%° 11.8%¢
New Zealand 11.7% 12.8% 26.0% 18.1%" 18.8%° 26.5%"
Norway 15.4% 14.8% 32.0% 21.0% 6%%° 10.0%*°
Sweden 17.3% 17.9% 19.3% 14.3% 8.1%° 11.2%°
Switzerland 15.2% 17.2% 28.9%' 20.4%" 6.8%"° 8.1%"°
United Kingdom 15.8% 15.8% 27.0%° 21.5% 20.0% 23.0%
United States 12.5% 13.0% 19.2% 16.1% 30.5%' 33.8%
OECD Median 14.5% 15.8% 26.0% 21.5% = =
Note: BMI = body mass index.
32008.
2007,
= Self-reported data as opposed to directly measured; tends to underestimate.
(1520
2000.

Source: OECD Health Data 2011 (Nov. 2011).

Lifestyle and behavior are also major determi-
nants of health, which in turn have an impact on health
care needs and spending. The OECD reports on several
health-related lifestyle and behavioral indicators, includ-
ing tobacco consumption and obesity. Adults in the U.S.
were the least likely to be daily smokers than in all of the
study countries except for Sweden. In 2009, 16 percent
of U.S. adults were daily smokers compared with the
OECD median of 21.5 percent (Exhibit 3). In Japan,
France, and the Netherlands, one-quarter or more of
the population over age 15 are smokers. Over the past
decade, smoking rates have declined in all countries
except the Netherlands.

The story is very different for obesity, which is
defined as having a body mass index (BMI) equal to
or greater than 30. One-third of the U.S. population
is obese—higher than the proportion in any OECD
country. However, in many countries only self-reported

data (rather than direct measurements) are available,

which tend to underestimate obesity. Notably, more than
one-fifth of the population is also obese in several study
countries, including New Zealand (27%), where the
prevalence jumped by nearly 8 percentage points over the
past decade compared with only 3 percentage points in
the U.S. (Exhibirt 3).

Higher rates of obesity undoubtedly inflate health
spending; one study estimates the medical costs attribut-
able to obesity in the U.S. reached almost 10 percent of
all medical spending in 2008.° However, the younger
population and lower rates of smoking likely have an
opposite effect, reducing U.S. health care spending rela-

tive to most other countries.

U.S. Has Below-Average Supply and
Utilization of Physicians, Hospitals Beds
Another commonly assumed explanation for higher U.S.
health care spending is that the utilization or supply of

health care services in the U.S. must be greater than in
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other countries. OECD data suggest, however, that this
assumption is unfounded, at least when it comes to phy-
sician and hospital services. There were 2.4 physicians per
1,000 population in the U.S. in 2009, fewer than in all
other study countries except Japan. Likewise, patients had
fewer doctor consultations in the U.S. (3.9 per capita)
than in any other country except Sweden (Exhibit 4).
Hospital supply and use showed similar trends,
with the U.S. having fewer hospital beds (2.7 per 1,000
population), shorter lengths of stay for acute care (5.4
days), and fewer discharges (131 per 1,000 population)
than the OECD median (Exhibit 4). Exhibit 5, how-
ever, shows that hospital stays in the U.S. were far more
expensive than in the other study countries, exceeding
$18,000 per discharge compared with less than $10,000
in Sweden, Australia, New Zealand, France, and
Germany. This could indicate that U.S. hospital stays
tend to be more resource-intensive than in other coun-

tries or that the prices for hospital services are higher.

Prices for Drugs, Office Visits, and
Procedures Are Highest in the U.S.
Exhibit 6 shows prices for selected health services and
products to be higher in the U.S.
cases—than in the other study countries. According to an
analysis by Gerard Anderson of IMS Health data, U.S.

prices for the 30 most-commonly prescribed drugs are

far higher, in some

one-third higher than in Canada and Germany, and more
than double the prices in Australia, France, Netherlands,
New Zealand, and the U.K. (Exhibit 6).” Notably, prices
for generic drugs are lower in the U.S. than in these other
countries, whereas prices for brand-name drugs are much
higher.

Spending on physician services is an even larger
component of total health sp{-:ndj_ng than pharma-
ceuticals. In an analysis published in Health Affairs in
2011, Miriam Laugesen and Sherry Glied found U.S.
primary care physicians generally receive higher fees for
office visits and orthopedic physicians receive higher

fees for hip replacements than in Australia, Canada,

Exhibit 4. Supply and Utilization of Doctors and Hospitals in Select OECD Countries, 2009

Physician supply and use

Hospital supply and use

Practicing Doctor Acute care hospital  Average length of Hospital
physicians per consultations beds per 1,000 stay for acute care discharges per
1,000 population per capita population (days) 1,000 population
Australia 3,07 6.5 — 5.92 1627
Canada — 5.5% 1.8 7.7% 842
Denmark 3.42 4.6 2.9 — 170
France — 6.9 35 5.2 263
Germany 3.6 8.2 5.7 7.5 237
Japan 2959 18.9% — 5 —3
Netherlands — 5.7 31 5.6 117
New Zealand 2.6 4.3° = 5.9? 1422
Norway 4,0 — 2.4 4.6 177
Sweden 3.7° 2.9 2.0 4.5 166
Switzerland 3.8 4.0° 23 T 168
United Kingdom 2.7 50 2.7 6.8 138
United States 2.4 3.9° 372 5.4 1312
OECD Median 30 6.3 32 5.9 160
4 2008,
b 2007.

¢ Adjusted for differences in cost of living.

A significant amount of hospital care is dedicated to long-term care in Japan, making cross-national comparison difficult.

Source: OECD Health Data 2011 (Nov. 2011).
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Exhibit 5. Hospital Spending per Discharge, 2009
Adjusted for Differences in Cost of Living
Dollars

J

20,000
18,142

15,000

10,000

5,000

us* CAN* NETH DEN SWIZ NOR*# SWE AUS* NZ* OECD FR GER
Median

* 2008.
*+* 2007,
Source: OECD Health Data 2011 (Nov. 2011).

Exhibit 6. Drug Prices and Physician Fees in Select OECD Countries

Prices for 30 most commonly

prescribed drugs, 2006-07 Primary care physician fee  Orthopedic physician fee for
(U.S. set at 1.00)* for office visits, 2008"¢ hip replacements, 2008%¢

Brand Public Private Public Private

name Generic Overall payer payer payer payer
Australia 0.40 2.57 0.49 $34 $45 $1,046 $1,943
Canada 0.64 1.78 0.77 $59 — $652 —
France 0.32 2.85 0.44 $32 $34 $674 $1,340
Germany 0.43 3.99 0.76 $46 $104 $1,251 —
Netherlands 0.39 1.96 0.45 — — — —
New Zealand 0.33 0.90 0.34 — — — —
Switzerland 0.51 3.11 0.63 — — — —
United Kingdom 0.46 1775 0.51 $66 $129 $1,181 $2,160
United States 1.00 1.00 1.00 $60 $133 $1,634 $3,996
Median (countries shown) 0.43 1,96 0.51 $53 $104 $1,114 $2,052

z source: Analysis by G. Anderson of IMS Health data.

Adjusted for differences in cost of living.
€ Source: M.J. Laugesen and S.A. Glied, “Higher Fees Pald to U.S. Physiclans Drive Higher Spending
for Physiclan Services Compared to Other Countries,” Health Affairs, Sept. 2011 30(9).1647-56.
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France, Germany, and the U.K. (Exhibit 6).* This was
true whether the payers were public or private, though
in every country private payers paid higher fees than
public payers (where data was available). Not surprising,
Laugesen and Glied also found that U.S. primary care
doctors ($186,582) and particularly orthopedic doctors
($442,450) earned greater income than in the other five

countries (Exhibit 7).

Use of Expensive Medical Technology
More Common in the U.S.

The final potential explanation for high U.S. health
spending considered in this study is greater use of more
expensive medical technology than other countries. The
OECD tracks the volume of several types of procedures,
including hip and knee replacements—two gener-

ally elective procedures that involve expensive medical
devices. In 2009, the U.S., along with Germany, per-
formed the most knee replacements (213 per 100,000
population) among the study countries, and 75 percent
more knee replacements than the OECD median (122

per 100,000 population). However, the U.S. performed
barely more hip replacements than the OECD median,
and signiﬁcantly less than several of the other study
countries (Exhibit 8).

The OECD also tracks the supply and utilization
of several types of diagnosr_ic imaging devices—important
and often costly technologies. Relative to the other study
countries where data were available, there were an above-
average number of magnetic resonance imaging (MRI)
machines (25.9 per million population), computed
tomography (CT) scanners (34.3 per million), positron
emission tomography (PET) scanners (3.1 per million),
and mammographs (40.2 per million) in the U.S. in
2009 (Exhibit 9). Utilization of imaging was also highest
in the U.S., with 91.2 MRI exams and 227.9 CT exams
per 1,000 population. MRI and CT devices were most
prevalent in Japan, though no utilization data were avail-
able for that country.

The International Federation of Health Plans—a
membership organization of health insurance companies

from over 30 countries—issues an annual report tracking

Bihibit 7. Physician Incomes, 2008
Adjusted for Differences in Cost of Living

Dollars

P care doctors
500,000 — .

400,000

300,000

186,582
200,000 159,532

131,809 125 104
100,000 -

95,585 92,844

Qrthopedic physicians
442,450

324,138

us WK CN GGR A5 R

Source: M. J. Laugesen and S. A Glied, Higher Fees Paid to U.S. Physicians Drive Higher Spending for Physician Services

Compared to Gther Countries, Health Affairs, Sept. 2011 30(9).1647 56.



300

250

213 213
200

200

150 —

100

50

* 2008.
** 2007.

R I s

Tie CoMmMoONWEALTH FuND

Bxibit 8. \blume of Knee and Hp Replacements, 2009

Knee replacements Hp replacements
per 100,000 population 206 per 100,000 population
s 287

23693

Source: OECD Health Data 2011 (Nov. 2011).

Exhibit 9. Diagnostic Imaging in Select OECD Countries

MRI machines CT scanners PET scanners Mammographs

Devices per Exams per MRIscan Devices per  Exams per CT scan Devices per Devices per
million pop., 1,000 pop., fees, million pop., 1,000 pop., (head) million pop.,  million pop.,

2009° 2009° 20111 2009° 2009°  fees, 20119  2009° 2009°
Australia 5.9 23.3 — 38.7 93.9 — 1.1 24.3
Canada 8.0 43.0 - 13.9 125.4 $122° i -
Denmark 15.4 37.82 = 23.7 83.82 = 5.6 17.0
France 6.5 55.2 $281 11.1 138.7 $141 0.9 —_
Germany — — $599 — — $272 — —
Japan 43,12 — — 97.3? — — 3.7° 29.7%
Netherlands 11.0 43.9 — 11.3 65.7 — 4.5 —_
New Zealand 9.7 — - 14.6 — — 0.5 26.4
Switzerland — — $903 32.8 — $319 3.0 33.2
United Kingdom 5.6% —_ — 7.4a — — — 9.0
United States 25.9° 91.2° $1,080 34.3° 227.9° $510" 3.12 40,22
Ligalil 8.9 43.0 o 15.1 1228 — 11 17.3

(countries shown)

22008,
P 2007.

€ Source: OECD Health Data 2011 (Nov. 2011).
Source: International Federation of Health Plans, 2011 Comparative Price Report: Medical and Hospital Fees by Country (London: IFHR 2011).

© Nova Scotia only.

U.S. commerclal average.
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health care prices around the world.” Darta from their
2011 report indicate that the U.S. commercial average
diagnostic imaging fees ($1,080 for an MRI and $510 for
a CT exam) are far higher than what is charged in almost
all of the other countries (Exhibit 9). This combination
of pervasive medical technology and high prices show-
cases two potent drivers of U.S. health spending, and a
possible explanation for the outsized share of resources

we dedicate to health care relative to the rest of the world.

Despite High Health Care Spending,
Quality Indicators Show Variable
Performance in the U.S.

An array of health care quality indicators included in the
2011 OECD Health Data database provides insight into
the performance of each country’s health care system.
The findings make clear that, despite high costs, quality
in the U.S. health care system is variable and not notably
superior to the far less expensive systems in the other

study countries.

Exhibit 10 shows the five-year survival rates for
breast, cervical, and colorectal cancers. The U.S. had
the highest survival rates among the study countries for
breast cancer (89%) and, along with Norway, for colorec-
tal cancer (65%). However, at 64 percent, the survival
rate for cervical cancer in the U.S. was worse than the
OECD median (66%), and well below the 78 percent
survival rate in Norway—indicating significant room for
improvement. Notably, the U.K. had the lowest survival
rates for all three forms of cancer.

Exhibit 11 shows rates of potentially preventable
mortality due to asthma (for those between ages 5 and
39) and lower-extremity amputations due to diabetes per
100,000 population. On both measures, the U.S. had
among the highest rates, suggesting a failure to effec-
tively manage these chronic conditions that make up
an increasing share of the disease burden.'” Exhibit 11
also shows rates of in—hospita_[ fatality rates—that is, the
ratio of in-hospital deaths among people admitted with

a particular condition—within 30 days of admission for

Bhibit 10. Rve-Year Sunvval Rate for Select Cancers, 2004 2009

PFercent B Breast cancer
100 =
87
82 83 84 85
80 —
69

61
i, 59 :

40

20

Cenvical cancer

67 68

CAN"* DEN R NETH NZ

Colorectal cancer

87 86 2

78

81

64 65
62 63
: 59

NCR ©=0)) SVE K s
Median

Note: Breast and cervical cancer rates are age-standardized; colorectal cancer rates are age sex standardized.

* 2003 08.
** 2002 07
Source; OECD Health Data 2011 (Nov. 2011).
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Exhibit 11. Quality Indicators in Select OECD Countries, 2009

Asthma mortality
among ages 5 to

Diabetes lower
extremity amputations

In-hospital fatality rate within 30 days of admission
per 100 patients®

39 per 100,000 per 100,000 Acute myocardial Ischemic Hemorrhagic

population population infarction stroke stroke
Australia 0.13 11.0 3.2 5.7 17.2
Canada 0.17° 9.5 3.9 6.3 20.6
Denmark 0.08 18.1 2.3 2.6 16.4
France — 126" — — —
Germany 0.417° 33.7 6.8 4.0 13.8
Japan — — 9.7° 1.8° 9.7°
Netherlands 0.09° 12.0° 5.3" 5.7° 22.5°
New Zealand 0.43° 7.0 3.2 5.4 21.1
Norway 0.27 9.9 2.6 2.8 11.6
Sweden 0.012 5.7 2.9° 3.9° 12.8
Switzerland — 747 452 — 14.8%
United Kingdom 0.27 4.8 5.2 6.8 19.3
United States 0.40° 32.9¢ 4.3 3.07 21.0°
OECD Median 0.09 9.9 4.6 4.9 19.3

!\Iote: Rates are age—sex standardized.
9 2008.
P 2007.

& Figures do not account for death that occurs outside of the hospital, possibly influencing
the ranking for countries, such as the U.S., that have shorter lengths of stay.

Source: OECD Health Data 2011 (Nov. 2011).

acute myocardial infarctions and ischemic and hemor-
rhagic stroke.'' U.S. performance on these measures was
middling; the fatality rate for acute myocardial infarc-
tions was roughly average in the U.S. (4.3 deaths per 100
patients) compared with the study countries, the rate for
ischemic stroke (3.0 deaths per 100 patients) was some-
what better than average, and the rate for hemorrhagic
stroke (21.0 deaths per 100 patients) was somewhat

Worse than avemge.

DISCUSSION

U.S. health care spcnd_ing, which reached ncarly $8,000
per person annually in 2009, has outpaced GDP growth
for the past several decades and far exceeds spending in
any other country. The analysis in this brief suggests that
this spending cannot be attributed to higher income, an
aging population, or greater supply or utilization of hos-
pitals and doctors. Instead, it is more Ijkc]y that high{:r
spending is largely due to higher prices and perhaps

because of more readily accessible technology and greater
rates of obesity. Despite being more expensive, the quality
of health care in the U.S. does not appear to be notably
superior to other industrialized countries.

Such an expensive health system creates an enor-
mous financial strain and can pose a barrier to accessing
care. For many U.S. households, health care has become
increasingly unaffordable. In 2010, four of 10 adults
went without care because of costs and the number of
either uninsured or “underinsured” (i.e., people with
health coverage that does not adequately protect them
from high medical expenses) increased to more than 80
million.'” A 2007 survey in five states found that dif-
ficulty paying medical bills contributed to 62 percent
of all bankruptcies, up 50 percent from 2001." For the
average worker with employer-based health insurance,
growth in premiums and cost-sharing has largely erased

wage gains over the PE.SE decade.m
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Rising health care spending has a profound
effect on public budgets as well. Federal spending on
Medicare and Medicaid increased from 1 percent to 5
percent of GDP between 1970 and 2009, and is pro-
jected to reach 12 percent by 2050."” The Congressional
Budget Office has identified it as the primary cause of

projected federal budget deficits.'®

Medicaid spending
also impacts state budgets, increasing faster than and
potentially crowding out other social]y desirable budget
items, such as educarion and infrastrucrure.

While all the countries in this study struggle in
one way or another with health care costs, financing
the U.S. health system requires a unique commitment
of resources. Were the U.S. to spend the same share of
GDP on health care as the Netherlands—the country
spending the next-largest share of GDP—savings for the
nation as a whole would have been $750 billion in 2009
alone. Were the U.S. to spend the same share of GDP
as Japan, savings would have totaled $1.25 trillion—an
amount larger than the U.S. defense budget.

As the lowest—spending nation in this study,
Japan offers an interesting contrast to the U.S. In some
ways, the two countries’ health systems share similar
features. Japan operates a fee-for-service system, char-
acterized by unrestricted access to specialists and hospi-
tals."” Advanced medical rechnology also appears to be
widely available, with Japan having the most CT scan-
ners and MRI machines among the countries in this
study. Yet health spending in Japan as a share of GDP
has increased by only 2 percentage points in the past
three decades, compared with an increase of more than
8 percentage points in the U.S. over the same period.

Notably, the Japanese do not restrain spending
by restricting access; rather, they do so by aggressively
regulating health care prices.'® Every two years, a panel
of experts uses volume projections to revise the nartional

fee schedule, which determines the maximum prices for

nearly all health services, to keep total health spending
growth within a target set by the central government.
Providers’ profitability is also monitored, and when
certain categories of providers (e.g., acute care hospitals
or ambulatory specialists) demonstrate significantly
greater proﬁtabi]ity than the average, prices for their
services are reduced. Despite such overt price controls,
the results are hard to dispute—the Japanese enjoy the
longest life expectancy in the world.

In the U.S., private payers individually negotiate
prices with health care providers, in a process character-
ized by administrative complexity and a lack of trans-
parency. For example, hospitals often charge different
payers widely varying prices that are, on average, far
below those listed on hospitals’ official price lists.”” The
economist Uwe Reinhardt and others have argued that
such price discrimination is not in the public interest,
and that an all-payer system—as in Japan, Germany,
and several other nations—would be more equitable,
efficient, and potentially effective at reining in spending
growth.”’ Such a system is not completely foreign to the
U.S. The state of Maryland has operated an all-payer
system for hospitals since 1977, and has seen costs per
admission rise slower than the national :1\!»3rage.2'l

Inevitably, efforts to control health care spend-
ing involve trade-offs, and many such efforts—whether
restricting access or regulating prices—come with a
cost. Lower drug prices may lead to less research and
development and, consequently, fewer pharmaceutical
breakthroughs. Lower provider incomes could reduce
the quality of applicants choosing a career in medi-
cine. These drawbacks need to be measured against the
opportunity costs of health care crowding out other
forms of public investment, and of vulnerable house-
hold budgets being exposed to the most expensive

hea]th care system in t]'le WOI'IC]..
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MEeTHODS

The Organization for Economic Cooperation and Development (OECD) annually tracks and reports on more than
1,200 health system measures across 34 industrialized countries, ranging from population health status and non-
medical determinants of health to health care resources and utilization. This analysis examined 2011 OECD health
data for 13 countries: Australia, Canada, Denmark, France, Germany, Japan, Netherlands, New Zealand, Norway,
Sweden, Switzerland, the United Kingdom, and the United States. This brief presents data for the year 2009 or,
where not available, 2008 or 2007. The median for all OECD countries is also included in Exhibits 2, 3, 4, 5, 8, 10
and 11; for Exhibits 6 and 9, the median is included for only the countries shown, because of incompleteness of dara.

All currency amounts are listed in U.S. dollars (USD) and adjusted for national differences in cost of living.

Data are also included from an zmalysis by Gerard Anderson of IMS Health data on pha_rmaceutical prices; an analy—
sis by Miriam Laugesen and Sherry Glied on physician fees and income, originally published in Health Affairs; and

the International Federation of Health Plans on the cost of diagnostic tests.
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Health-e-App Public Access: Modernizing the Path to Children's
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Mathematica Policy Research

Since December 2010, Californians have been able to use a self-service, online
application for Healthy Families and Medi-Cal for Families. Health-e-App Public Access
offers faster, more convenient access to public insurance.
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Since December 2010, Californians have been able to use a self-service, online application for Healthy
Families and for the Medi-Cal Program for Children and Pregnant Women. This enrollment option, called
Health-e-App Public Access (HeA PA), offers faster, more convenient access to public insurance for
children. A series of reports from Mathematica Policy Research, supported by CHCF and the David and
Lucile Packard Foundation, examines the impact of this new enrollment route in 2011, its first full year of
operation.

The third report (May 2013) describes and evaluates a seven-month outreach campaign, conducted
primarily online. It finds that:

e The online outreach campaign (July 2011-July 2012) led to 138,000 visits to the HeA PA website,
representing about 64% of all visits during those months. This was approximately double the
average monthly number of unique visitors to the website in the previous six months.

e The outreach campaign did not lead to more applications from ineligible families.

e The campaign appears to have been successful in reaching target Latino audiences. In areas
where the outreach campaign specifically targeted Spanish-speaking Latinos, average monthly
HeA PA applications showed a particular increase.

The second report (February 2013) describes HeA PA applicants and their experiences with the self-
service tool. It draws on data, including responses to optional survey questions received from nearly
15,000 applicants.

e In 2011, applicants who used HeA PA were somewhat younger and had slightly higher incomes
than applicants who used paper applications or applied online with help.

e Almost all HeA PA applicants used the tool in English. HeA PA applicants were far more likely than
people who used paper applications or had assistance to say they preferred handling all
application-related communications in English.

e Most HeA PA applicants said they use the Internet regularly. Two-thirds submitted applications
from their own computer, and nearly all used a high-speed connection.

e Slightly more than half of applicants said they used an HeA PA help feature. More applicants used
an online help feature than used live help over the phone.

www.chcf.org/publications/2012/03/healtheapp-public-access ?view=print 12
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e Nearly all HeA PA users found the application easy to use and said they would recommend it to
family and friends.

Findings from the first report (March 2012) include:

e In the first year, HeA PA usage was steady at approximately 4,000 applications per month,
despite no marketing campaign upon launch.

e Use of HeA PA was associated with a 14% increase in total applications submitted to the state
processing center from 2010 to 2011. The growth in total 2011 applications appears entirely
attributable to the availability of the tool.

e Sixty-four percent of HeA PA applications were submitted with all required documentation. This
rate is lower than that for assisted online applications (79%) but higher than that for paper
(61%).

The reports are available on the Mathematica website through the External Link below.
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Private Coverage Under California’s Affordable Care Act:
Benefit and Cost-Sharing Requirements Affecting

Children and Adolescents with Special Health Care Needs
by Peggy McManus and Harriette Fox, The National Alliance to Advance Adolescent Health

Executive Summary
Plans providing insurance in the California

Health Benefit Exchange and in individual and
small group markets will use Kaiser
Permanente’s HMO Plan for Small Businesses
as their essential health benefits benchmark
plan. This benchmark plan offers a broad set of
benefits that should meet the needs of most
children and adolescents, including those with
special health care needs. The breadth of
preventive care coverage, as required by the
Affordable Care Act (ACA) and expanded
under the Kaiser plan, is more generous than
what is currently
available in most
plans sold to
individuals or small
businesses. In
addition, the
continuum of mental
health and substance
abuse treatment and the range of rehabilitive
and habilitive services provide an expansive set
of essential health benefits.

This benchmark plan
offers a broad set of
benefits that should meet
the needs of most
children and adolescents,
including those with
special health care needs.

Visit limits are seldom applied to essential
health benefits. However, Kaiser’s benchmark
plan relies on authorization criteria to determine
the amount, duration, and scope of specific

services. Like Kaiser, qualified health plans sold
through the health benefit exchange will adopt
prior authorization and medical necessity
criteria which, in effect, function as benefit
limits. Given the breadth of covered services in
the benchmark plan, utilization management
strategies are likely to be stringent to constrain
health benefit costs.

Importantly, California has elected to adopt
Kaiser’s benefits without substitution, except for
prescription drugs. This state policy will ensure
a level of uniformity in coverage among health
plans sold inside and outside of California’s
Health Benefit Exchange beginning in 2014.

Despite the broad range of covered benefits,
there are still some services important for the
care of children and adolescents with special
health care needs that are not covered under the
benchmark plan. These include family therapy,
inpatient chemical dependency treatment
beyond detoxification, long-term intensive
outpatient care and long-term residential
treatment for mental health disorders and
chemical dependency. Long-term home health
care and hearing aids and cochlear implants also
are expressly omitted.



The California Health Benefit Exchange has
developed standard plan designs that all
participating carriers will offer. Benefits are the
same in all of the standard plan designs.
However, cost-sharing obligations differ
significantly by the type of plan selected —
platinum, gold, silver, bronze, and catastrophic
—and also by household income. With respect to
deductible requirements, platinum and gold
plans have none, but families in the non-
subsidized silver plan will face a $4,000
deductible for certain medical services and a
$500 deductible for brand-name drugs. Much
higher deductibles will apply in the bronze and
catastrophic plans — $10,000 and $12,800,
respectively. Co-payment and co-insurance rates
also will differ by plan type, with platinum

plans offering the
lowest rates and bronze
plans the highest. The
out-of-pocket maximum
limit for families will be
$8,000 in the platinum
plan and $12,800 in
each of the other types
of plans. Still another affordability concern is
the separate cost-sharing requirements and out-
of-pocket maximum for pediatric dental
Services.

Cost-sharing obligations
differ significantly by
the type of plan
selected - platinum,
gold, silver, bronze, and
catastrophic — and also
by household income.

For families and individuals with incomes
between 100% and 400% of the federal poverty
level (FPL), premium credits and cost-sharing
subsidies represent a significant protection
against high medical costs. Despite these
important protections afforded by the ACA, out-
of-pocket costs for those with incomes above
200% FPL are still significant in the subsidized
silver plan. Families with incomes between
200% and 250% FPL will have to meet a $3,000
deductible, which applies to hospital and
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emergency room services, and a $500
deductible for brand-name drugs. In addition,
they will have significant co-payment and co-
insurance requirements for non-preventive
services, including $40 per primary care visit
and 20% for inpatient hospital care.

As uninsured families with children who have
special health care needs consider their private
coverage options under California’s Affordable
Care Act, they should first determine if their
child is exempt from enrollment in private
benchmark coverage and is eligible instead for
Medi-Cal benefits, which for children include
all of the essential health benefits — to the extent
that they are deemed medically necessary —
without premium or cost-sharing requirements.
Categories of income-eligible exempt
individuals include, but are not limited to, those
who qualify under the state’s definition of
medically frail. This includes those with serious
emotional disturbances, serious and complex
medical conditions, and individuals with
physical or mental disabilities that significantly
impair their ability to perform activities of daily
living. It also includes pregnant women and
children in foster care or receiving foster care or
adoption assistance.™ 2

Important Questions Remain

With so many new policies being adopted under
California’s Affordable Care Act, it will be
important for policymakers, researchers, and
advocacy organizations to monitor several
issues important to children and adolescents
with special health care needs. What is the
state’s definition of medically frail individuals
and how are income-eligible families being
informed of this during eligibility
determination? Are families who select lower
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cost plans (i.e., silver, bronze, and catastrophic)
receiving sufficient information about their out-
of-pocket cost liabilities if they are not eligible
for subsidies? To what extent are cost-sharing
requirements in these plans exposing families
and their providers to medical debt and serving
as a barrier to receipt of needed medical care?
Avre state-mandated benefits for children being
covered as required? Are pediatric medical and
mental health specialists and hospitals
participating as in-network providers in
qualified health plans? If not, will families
whose children and adolescents have chronic
conditions need to go out of network to receive
care and be obligated to meet higher co-
payment or co-insurance requirements? Finally,
how will coordination of benefits and care work
for families whose children are eligible for
California Children’s Services or for
California’s public mental health services?

California officials made a very good choice in
selecting the Kaiser small group plan as the
state’s essential health benefits benchmark plan
because of its expansive benefit coverage
relative to most small group plans. As directed
by HHS, the state is offering a variety of
products with the same set of benefits but very
different cost-sharing requirements. To the
extent that families can purchase platinum or
gold plans, they will have much greater
protection from high out-of-pocket costs than
those who purchase silver, bronze, or
catastrophic plans.

Introduction

This policy brief examines the extent to which
California’s essential health benefits benchmark
plan — Kaiser’s Small Group HMO Plan —
meets the needs of children and adolescents,

including those with special health care needs. It
also examines the cost-sharing requirements that
will be used by health insurance plans sold in
California’s Health Benefit Exchange, including
the subsidized silver plan, and discusses
implications for families and policymakers.

A total of 70 services were analyzed under the
10 essential health
benefit (EHB) categories
required by the
Department of Health
and Human Services
(HHS) to implement the
Affordable Care Act
(ACA) (Table 1). These
services were selected
based on
recommendations from the American Academy
of Pediatrics and the Children’s Dental Project
and from past benefit research conducted by the
authors.?

To the extent that
families can purchase
platinum or gold plans,
they will have much
greater protection from
high out-of-pocket costs
than those who
purchase silver, bronze,
or catastrophic plans.

Information for this brief was obtained from
several sources. Benefit information was based
on Kaiser’s “Evidence of Coverage” document”
and an interview with a senior Kaiser
Permanente official. Cost-sharing information
was based on the “Covered California” Standard
Benefit Plan Designs Summary of Benefits and
Coverage.® Additional documents were
analyzed, including Senate Bill 951° and
Assembly Bill 1453,” California’s Health
Benefit Exchange’s Qualified Health Plan
Solicitation to Health Issuers,® ° California’s
mandated benefits, and reports on health reform
implementation in California.’ **

There are a few important limitations. The
benefit and cost-sharing policies are for
preferred or in-network providers only. The
cost-sharing information reported on is for co-



pay plans only. The prescription drug
benchmark formulary was not analyzed because
qualified plans are able to submit substitutions
to their benchmark formulary. Information on
subsidized dental coverage was not available
when this report was prepared. Final premium
information also was not available.

The policy brief is organized into three sections:
1) background on California’s essential health
benefits benchmark plan and cost-sharing
requirements; 2) the strengths and limits of
benchmark benefits and cost-sharing
requirements within all five levels of coverage
[platinum, gold, silver (including subsidized
coverage for those between 100% and 250%
FPL), bronze, and catastrophic] and potential
issues of concern; and 3) a comparison of
private benchmark coverage and Medi-Cal
benefits, including its Early and Periodic
Screening, Diagnosis, and Treatment Program
(called Child Health Development Program or
CHDP in California). Detailed tables on
benefits, cost sharing, and state mandates are
included.

Background on California’s Selection
of a Benchmark Plan and Definition
of Essential Health Benefits
California’s Senate Bill 951 and Assembly Bill
1453, signed into law by Governor Brown on
September 30, 2012, designated Kaiser’s Small
Group HMO 30 Plan as its essential health
benefits benchmark plan required under the
ACA.

Starting January 1, 2014, all individual health
insurance policies and small group plans inside
and outside of California’s Health Benefit
Exchange must offer the health benefits covered
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by Kaiser’s benchmark plan. California
prohibits insurers from making benefit
substitutions, except for prescription drugs,*?
and also prohibits insurers from imposing
treatment limits that exceed those in Kaiser’s
benchmark plan.

Plans exempt from these federal and state
benefit requirements are grandfathered plans
(health plans in existence on March 23, 2010,
when the ACA became law), large employer
plans (>50 employees), and self-insured plans of
any size. California’s benchmark plan will apply
for 2014 and 2015. Starting in 2016, HHS will
direct states about future essential health
benefits options.

The EHBs specified under the ACA include
1) ambulatory patient services, 2) emergency
services, 3) hospitalization, 4) maternity and
newborn care, 5) mental health and substance
abuse services, including behavioral health
treatment, 6) prescription drugs,

7) rehabilitation and habilitative services,

8) laboratory services, 9) preventive and
wellness services and chronic disease
management, and 10) pediatric services,
including oral and vision care.

HHS provided states with minimal guidance on
the amount, duration, and scope of services to
be covered under each of these 10 required
benefits. The exception has been with respect to
mental health and substance abuse services,™
prescription drugs,'* habilitative services,*
preventive care,'® and pediatric oral and vision
services,'” as described in the footnotes.

In addition, Secretary Sebelius required that

EHBs should be equal to the scope of benefits
provided in a typical employer plan, which has
subsequently been referred to as a small group
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plan. EHBs, according to the HHS Secretary,
also should reflect a balance between the 10
benefit categories, take into account the needs of
diverse segments of the population, including
children, and ensure discrimination
protections.’®

In addition to HHS’ requirements, California’s
Senate Bill 951 and Assembly Bill 1453
clarified the state’s EHB requirements for
habilitative and pediatric oral and vision care as
follows.

Habilitative benchmark benefits are covered
under the same terms and conditions applied
to rehabilitative services. They are defined
as “medically necessary health care services
and health care devices that assist an
individual in partially or fully acquiring or
improving skills and functioning and that are
necessary to address a health condition, to
the maximum extent practical. These
services address the skills and abilities
needed for functioning in interaction with an
individual’s environment. Examples of
health care services that are not habilitative
services include, but are not limited to,
respite care, day care, recreational care,
residential treatment, social services,
custodial care, or education services of any
kind, including, but not limited to,
vocational training.”

Pediatric oral care benchmark benefits are
covered as the benefits under California’s
Healthy Families Program in 2011-12,
including medically necessary orthodontic
care.

Pediatric vision care benchmark benefits are
covered as the benefits under the BlueCross

BlueShield Fed Blue Vision Federal
Employees Vision Program (FedVIP).

California’s qualified health plans will include
several mandated benefits affecting children and
adolescents that were enacted prior to 2011.
These mandates, described in Table 4, include
medically necessary benefits for pediatric
asthma and diabetes, contraceptives, HIV and
HPV testing and treatment, reconstructive
surgery for congenital defects or developmental
abnormalities, phenylketonuria testing and
treatment, mental health parity, and behavioral
health treatment for pervasive developmental
disorder and autism.

Despite the fact that qualified plans in
California’s exchange must cover essentially the
same set of benefits specified in the Kaiser
benchmark plan, qualified health plans can offer
a range of insurance products at different
actuarial or “metal” levels, and the amount of
cost sharing required will differ in these plans.
Platinum plans will require the least cost
sharing, and catastrophic plans, as their name
implies, will require the
most. Importantly,
individuals and families
with household incomes
between 100% and
400% of the federal
poverty level (FPL),
($19,530 up to $78,120 for a family of three)
will be eligible for assistance with their monthly
premiums in the form of a tax credit. For
individuals and families with incomes between
100% and 250% of the FPL ($19,530 up to
$48,825 for a family of three), additional cost-
sharing assistance will be available in the form
of lower deductibles, co-payments, and co-
insurance.

Habilitative
benchmark benefits
are covered under the
same terms and
conditions applied to
rehabilitative services.



The tax credit assistance is available only to
families purchasing insurance through the
exchange and is based on the cost of the silver
plan. Should a family elect to purchase either
richer coverage (platinum or gold) or leaner
coverage (bronze or catastrophic), the amount of
the tax credit can be applied to the premium
costs of those plans.

Although final premium prices were not
available when this report was prepared, the
upper limit of cost-sharing amounts has been
established by the state for qualified health
plans that will be sold to individuals, families,
and small businesses in 2014. The actuarial
value for each plan, as shown in Table 2, ranges
from a high of 88% in the platinum plan (the
percentage of health costs that a health plan will
pay for an average person) to a low of 60.4% in
the catastrophic plan. That means, on average,
that in a platinum plan, enrollees will be paying
about 12% of the costs, and in a catastrophic
plan, about 40%.

The use and amount of deductibles vary by
actuarial level or plan type. (In this report, we
report on family, not individual, deductibles.)
Platinum and gold plans have no overall
deductible or medical or dental deductible. The
silver plan, however, has a $4,000 deductible
that applies to certain medical services and a
$500 deductible for brand-name drugs. The
In a platinum plan,  bronze plan has an
enrollees will be paying  overall deductible of
about 12% of the costs, ~ $10,000 that applies to
and in a catastrophic  all covered services,
plan, about 40%.  except for preventive
care, prenatal care, and
the first three ambulatory care visits. The
catastrophic plan has an overall deductible of
$12,800 that applies to all services, except for
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preventive care services and the first three non-
preventive care visits. To protect against high
out-of-pocket costs, all of the plans set a
maximum limit after which the plan will fully
pay for covered services at no additional cost to
the member. In the platinum plan the out-of-
pocket limit on expenses for a family is $8,000,
and in all of the other plans, the out-of-pocket
maximum is $12,800.

Strengths and Limits of Benchmark
Plan Benefit and Cost-Sharing
Requirements in Platinum, Gold,
Silver, Bronze, and Catastrophic
Plans

1. Ambulatory Services

Primary care visits, specialist visits, other
practitioner visits, and urgent care are covered
in the Kaiser benchmark plan without visit
limits, as shown in Table 1. The cost-sharing
requirements for these services differ by plan
type, as shown in Table 2.

In general, co-payment rates for primary care
visits and other practitioner visits are set at the
same amount, and specialist visit co-payment
rates are up to two times higher than the primary
care co-payment rates. In both the bronze and
catastrophic plans, the deductible applies after
the first three non-preventive office or urgent
care visits (including mental health and
substance abuse visits).

Potential Issues of Concern:

Although ambulatory benefits are available
without limits, qualified plans can impose
authorization requirements for specialists
and other practitioners (which include
physical, occupational, and speech
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therapists) that may need to be examined.
(Note: Kaiser’s referral and authorization
policies do not have to be adopted by
qualified health plans.) For example,
authorization requirements may limit access
to therapy services by requiring significant
improvement within a short period of time
or by excluding conditions not caused by an
illness or injury.

The requirement for meeting the deductible
in bronze and catastrophic plans may be a
significant deterrent to families seeking
ambulatory services.

2. Preventive and Wellness Services and
Chronic Disease Management

The Kaiser benchmark plan covers all of the
preventive services listed in Table 1, including
preventive care, screening, immunizations,
health education counseling and programs,
developmental screening, alcohol and other
substance abuse screening, family planning
counseling, and STD preventive counseling.
No cost sharing is allowed for these services,
according to the ACA.

Potential Issues of Concern:

Qualified health plans may not provide new
enrollees with an explanation of the full
scope of preventive services required by the
ACA and covered in the Kaiser benchmark
plan. It is not enough to list preventive
benefits as “well child preventive exams” or
“routine physical maintenance exams.”

3. Emergency Services

Emergency room services and medical
transportation are covered in the Kaiser
benchmark plan without limits, except for the
requirement that an individual using the service

must have an “emergency medical condition.”*

Importantly, cost sharing for emergency room
services in all of the plans will be waived if the
patient is admitted. Otherwise, families will
need to meet sizeable deductibles in the silver,
bronze, and catastrophic plans.

Co-payments are substantially higher for
emergency room services than for ambulatory
services, ranging from $150 in the platinum plan
to $300 in the bronze plan.

Potential Issues of Concern:

The deductible requirements in silver,
bronze, and catastrophic plans may present a
significant financial burden for families
whose children require emergency room
care and are not hospitalized.

4. Hospitalization

Inpatient and outpatient hospital services are
covered without limits in Kaiser’s benchmark
plan. The cost-sharing policies for these hospital
services vary sharply by plan type. The most
generous plan — the platinum plan — requires a
$250 daily co-pay for up to five inpatient
hospital days or a maximum of $1,250.
Outpatient surgery facility and physician fees in
the platinum plan have a $250 co-payment, as
well. In the gold plan, co-payment rates for
inpatient hospital care jump to $600 per day for
up to five days or to a maximum of $3,000, and
for outpatient hospital surgical care the cost-
sharing fee is $600. In the silver plan, a co-
insurance rate of 20% is used for inpatient
hospital care, and the same co-insurance rate
applies to outpatient hospital surgery services.
The cost-sharing obligations for both inpatient
hospital care and outpatient hospital surgery
services continue to increase in the bronze plan
to 30%. In both the silver and bronze plans,



deductibles apply to inpatient care, and to
outpatient hospital surgical care in the silver
plan. Finally, in the catastrophic plan, there is
no cost sharing after the high overall deductible
IS met.

Potential Issues of Concern:

Parents in all plans and especially in silver,
bronze, and catastrophic p